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OF 


CASES 

1850. 


ARGUED  AND  DETERMINED 


IN 


THE  ROLLS   COURT, 


MUNT,  on  behalf  &c.,  t;.  The  SHREWSBURY  and       j^j^  i^ 
CHESTER  RaQway  Company. 

T  TNDER  several  acts  of  parliament  (a),  a  corporation  A  railway 
^^    was  created  with  powers  of  superintending  and  ^™"riv«r 
preserving  the  navigation  of  the  river  Dee  at  a  standard  upon  the 

-,     ^1  banks  of 

^epth.  ^hich  the 

company  were 

Afterwards,  by  several  acts  of  parliament  (i)  **  The  erect  wharfs 
Shrewsbury  and  Chester  Railway  Company  **  was  incor-   f^:  *"^-,^® 

porated,  navigation  of 
the  river 

(a)  1 1  &  12  W.  3.  c.  24. ;  6      9  &  10  Vict.  c.  ccli.  (ConsoUdat-  having  be- 
G.  2.  r.  30. ;  14  G.  2.  c.  a  ;  17      ing  Act) ;  9  &  10  VicU  cc.  cclxxiv.  c?me  dete- 
G.  2.  c.  28. ;  and  26  G.  2.  c.  35.      and  ccUxv. ;    10   &    11    rtct.  ^JJjJ,*'^'  ^^l^ 

(b)  7  &8  rtcL  c.  xcix. ;   8  &      c.  cxliv.;  12  &  13  Vict.  c.lv.  IhouTto  sup- 
9  VicL  c.cxv. ;  8  &  9  Kic/.c.  xlii.;  ^t  a  bill  for 

improving  it. 
An  injunction  was  granted  to  restrain  the  implication  of  the  funds  of  ttie  company 
towards  that  object. 

Companies  having  funds  for  objects  which  are  distinctly  defined  by  Act  of  Parlia* 
ment,  cannot  be  allowed  to  apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose  may  appear  to  be  to  the  Company,  or  to 
the  individual  members  of  the  Company.  _ 
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1850.        porated^  and  the  usual  powers  were  thereby  giTen  for 

^^^^^^     making  the  railway  and  branches.     This  railway  com- 

V.  municated  with  the  river  Dee  at  Saltney,  where  there 

SHiiirauRY  was  a  Station, 
and  Chester 

C^^y.  By  the  last  act  (12  &  13  Vict.  c.  Iv.  s.  11.)  the  rail- 
way company  was  enabled  to  make  and  maintain  such 
piers,  quays,  landing-places,  approachesy  wharfs  and 
other  works  and  conveniencies,  as  they  might  think 
necessary,  for  the  more  effectually  working  the  traffic 
of  the  railway  or  otherwise.  Subsequent  sections  of 
the  act  (a),  limited  the  extent  to  which  the  wharfs 
should  extend  into  the  river  Deey  and  the  rates  of 
tolls  (b)  to  be  levied  for  loading  and  unloading  at  the 
piers,  and  for  the  use  of  the  warehouses,  wharfs  and 
wdghing  machines  of  the  company  (c). 

The  navigation  of  the  river  Dee  had  been  greatly 
neglected  by  the  Commissioners,  and  the  standard 
depth  had  not  been  preserved.  This  had  been  reported 
by  Commissioners  appointed  by  the  Admiralty,  who 
also  reported,  '^  that  the  lower  part  of  the  navigation 
was  gradually  filling  up,  and  that  there  seemed  little 
doubt,  that  if  measures  were  not  promptly  taken  to 
remedy  the  existing  state  of  matters,  that  the  channels 
of  the  estuary  would  soon  be  rendered  useless  for  the 
purpose  of  navigation." 

The  access  of  ships  to  the  company's  wharfs  being 
thus  prejudiced,  and  their  traffic  thereby  (as  they  stated) 
impaired  and  damnified,  the  railway  directors,  with  a 
view  to  the  interests  of  the  company,  and  with  the 
sanction  of  a  general  meeting,  introduced  into  parlia- 
ment 

(a)  Sect  12.  (c)  Sect.  27. 

(p)  Sect.  24. 
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ment  a  bill  for  the  improTement  of  the  navigation  of  the       1850. 
river  Dee  ;  whereby  it  was  proposed,  that  the  eonser-       jfo^J^ 
vancy  of  the  river  Dee  should  be  transferred  to  Com-  «. 

missioners  to  be  appointed  thereunder^  with  certun  SBm^moRT 
powers  for  raising  money  and  improving  the  navigation,  and  Cbistbr 

Compsoy. 
This  act,  it  was  stated,  was  strongly  opposed  by  the 

existing  Conservators,  and  was  alleged  to  have  been 

brought  in  and  supported  by  the  railway  directors  at 

the    expense    and    out   of  the   funds  of  the  railway 

company. 

This  bill,  filed  by  a  shareholder,  on  behalf  &c, 
against  the  company  and  the  directors,  prayed  a  dedar- 
mtion,  that  it  was  not  within  the  powers  of  the  railway 
company  to  apply  their  funds  in  promoting  the  bill 
in  parliament  at  the  expense  of  the  company,  or  incur 
any  expense  in  the  name  or  on  account  of  the  rail- 
way company,  with  a  view  to  improve  the  navigar- 
tion  of  the  river  Dee;  and  for  an  injunction  to  restrain 
the  application  of  the  funds  of  the  railway  company, 
in  or  towards  payment  of  any  expenses  incurred,  or  to 
be  incurred  in  the  prosecution  of  the  bill,  and  from 
taking  any  steps  or  incurring  any  expense,  in  the  name 
or  on  the  account  of  the  railway  company,  with  a  view 
to  improve  the  navigation  of  the  river  Dee. 

A  motion  was  now  made  for  an  injunction* 

Mr.  Turner  and  Mr.  Speed  in  support  of  the  appli- 
cation. The  directors  have  no  right  to  apply  the  funds 
of  the  company  to  purposes  not  authorised  by  the  act 
of  parliament,  which  forms  the  contract  between  the 
shareholders.  The  only  legitimate  object  of  the  com- 
pany is,  to  obtain  a  return  for  their  outlay  by  means  of 
the  nulway,  and  not  by  an  interference  in  the  conserv- 
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1850.        ancy  of  the  river  Dee.     The  case  is  governed  by  CoU 
man  v.   The  Eastern  Counties  Railway   Company  {a\ 
where  directors  of  a  railway  proposed  embarking  the 
Shrewsbury   ^^^^  ^^  *  steam-packet  company,  by  acting  in  connec- 
and  Chbstbr  tion  with  whom,  it  was  conceived,  that  the  traffic  on  the 
Coropaoy*      rwlway  might  be  increased;  the  Court  held  the  act 
illegal,  and  prevented  it  by  injunction.     The  case  of 
Cohen  v.  Wilkinson  (b)  shews,  that  the  funds  of  ndl* 
ways  must  be  applied  only  to  the  specific  purposes  au- 
thorised by  the  act. 

The  case  of  The  Attorney  "General  v.  The  Corpora'- 
Han  of  Nonoich  (c)  is  in  point.  There  the  corporation 
o£  Norwich  was  restrained  from  soliciting,  at  the  ex- 
pense of  the  borough  fund,  a  bill  in  parliament  to 
enable  them  to  improve  the  navigation  of  the  river 
which  flows  through  that  city  to  Yarmouth. 

Mr.  Malins  and  Mr.  Giffard,  contrd.  The  company 
is  not  only  authorised  to  construct  a  railway,  but 
they  are  also  empowered  to  make  quays,  approaches, 
wharfs,  &c.,  and  to  take  tolls.  It  is  therefore,  neces- 
sary, for  their  undertaking,  that  the  navigation  of  the 
river,  which  is  one  of  the  **  approaches,"  should  be 
preserved,  in  order  to  secure  their  tolls,  and  a  com- 
paratively small  outlay  will  be  most  beneficial.  The 
right  to  apply  to  parliament  is  therefore  inqident 
to  their  powers  and  to  the  duties  imposed  on  them. 
Bright  v.  North  (rf),  in  which  case,  the  conservators  of 
river  banks  were  held  authorised  in  employing  the 
funds  in  watching,  and,  if  necessary,  opposing  a  bill  in 
parliament  for  a  project  likely  to  be  injurious.  At  law, 
it  has  been  held,  in  The  King  v.  Tlie  Commissioners  of 

Sewers 

(a)  \QBeav,  1.  (c)  \Q  Simons,  225. 

•         (h)  12  Beav,  125.  138.;  and  see   ;        (rf)  2  PhilUpf,  216. 
Salomons  v.  Laing,  ib,  339.  377. 
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Sewers  for  the  Tower  Hamlets  (a)^  that  [Commissioners  1850. 

.may  make  a  rate  to  defray  law  expenses  bon&Jide  in-  ^"^^^^ 

curred  in  the   discharge  of  their  duty.      So  in   The  v. 

Attorney-General  v.    TAe  Corporation  of  Norwich  (J),  «     ^°® 

it  seems  to  have  been  considered^  that  a  municipal  and  Chbstb^ 

corporation  is  justified  in  paymg,  out  of  the  corporate  ComMny 
funds^  the  expenses  of  opposing  a  quo  warranto,  if  it 
affects  the  corporation. 

Here  the  step  taken  is  necessary  for  the  preservation 
of  the  company's  property.  It  is  neither  embarking  the 
capital  in  a  speculation  foreign  to  the  objects  of  the 
company^  nor  an  improper  diversion  of  its  funds.  Be- 
sides, no  great  or  irreparable  injury  will  be  done,  the 
Plaintiff's  interest  is  very  small,  and  the  Defendants 
are  responsible  persons. 

Mr.  Thimer,  in  reply. 

The  Defendants  were  perfectly  aware  of  the  ille- 
gality of  the  proceeding;  for  it  appears,  that  at  the 
general  meeting  of  February  1850,  the  solicitor  of  the 
company  was  asked,  whether  this  application  of  the 
money  of  the  company  would  be  legal,  and  that  the 
solicitor  answered,  "  it  would  not." 

The  Masteb  of  the  BoLLS.  I  quite  agree  in  his 
opinion.  It  appears  that  thb  company  was  at  first  es- 
tablished for  the  construction  of  a  railway  only,  but  it 
being  important  to  make  it  serve  as  an  outlet  for  the 
minerals  produced  in  the  district  through  which  it 
passed,  a  branch  was  brought  down  to  the  banks  of 
the  river  Dee»  At  that  place,  the  company  was  autho- 
rised to  erect  extensive  wharfs  and  warehouses,  and  it 

then 

(a)  1  Bam.  ^  Ad.  232.        (b)  1  Keen,  700. ;  2  Myl.  *  Cr.  406.      * 
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1850*  thai  beeame  not  only  a  nilway  company,  but  also  a 
company  for  ereotii^  wbarfs  and  warelKNi8e&  It  must 
ba^e  been  fbreeeen  that  the'^company  might  have  a  Tery 
extenave  bnaneaB  on  these  wharfs  and  within  these 
warehouses,  and  it  conld  not  fail,  therefore,  to  be  known 
to  everybody  concerned  in  this  railway,  that  they  were 
materially  interested  in  the  navigation  of  the  river  Dee^ 
on  the  banks  of  which  the  wharfs  and  warehooses  were 
to  be  erected.  The  state  of  the  navigation  must  have 
been  known;  and  it  must,  I  think,  be  assamed,  that  the 
railway,  wliarfi  and  wardiooses  were  constmcted  with 
reference  to  the  known  existing  state  of  the  river,  and 
on  the  flnj^Mffition  that  the  river  and  its  navigation 
were  then  in  sndi  a  slate,  as  to  enaUe  this  company 
to  make  a  profitable  nse  of  its  railway,  wharfs  and 
waiehonses;  for  if  it  had  been  thooght  imcessary  to 
improve  it  for  the  purpose  of  this  railway,  there  seems 
no  reason  why  powers  to  contribute  towards  that  im- 
provement should  not  have  been  inserted  iu  these  acts 
of  parliament,  in  the  same  way  as  the  powers  for  the 
construction  of  wharfs  and  warehouses.  It  is  perfectly 
dear,  that  nothing  oi  the  kind  was  contempkted  by 
these  acts  of  parliament,  which  not  only  contain  no 
authority  to  employ  the  railway  funds  in  that  nav^a- 
ticm,  but,  according  to  the  passages  last  read,  seem 
totally  to  exclude  any  such  notion. 

It  turns  out,  that  the  navigation  is  not  only  worse 
tiian  in  former  times,  but  is  in  a  deteridating  state; 
80  mudi  80;,  that  a  repcxt  has  been  made  upon  a  Go- 
vernment Commissiont  that  in  time,  it  is  likdy  to  be 
dieted  up,  unless  effective  means  be  taken  to  pre- 
vent \L  This  information  was  important  to  the  Com- 
pany, whose  prosperity  must  depend,  probably  iu  a  ma- 
terial d^ree,  on  the  navigation  of  the  river  Det  being 
kept  in  a  good  state.    It  was^  therefoie,  natural  enough 

for 
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for  them  to  wish  not  only  that  the  deterioration  of  the        1850. 
navigation  should  be  prevented,  but  if  possible  be  im-     ^'^^"^ 
proved    I  do  not,  therefore,  in  the  least  doubt,  that  if  v. 

there  were  funds  l^ally  applicable  to  the  purpose,  it   gHj^^gBogy 
would  be  very  advantageous  to  this  Company  to  apply  and  Chbstkr 
theminimpiovingthenavigationof  the  river;  and  if     c^^}. 
the  navigation  could  not  be  improved,  or  its  deteriora- 
tion could  not  be  prevented  without  it,  and  there  were 
funds  applicable  for  that  purpose,  I  am  not  at  all  dis- 
posed to  deny,  that  it  might  be  a  most  profitable  and 
useful  application  of  those  funds  so  to  apply  them. 

But  there  being  no  powers  in  the  Act  of  Parliament 
which  extend  to  this  matter,  the  question  is,  whether 
the  Company,  who  have  those  funds  only  for  the  par- 
ticular purpose  prescribed  by  the  Act  of  Parliament, 
hsLve  a  right  to  apply  them  to  any  other  purpose 
whatever? 

I  think  it  has  been  absolutely,  and  now  unalterably, 
decided  in  the  Court  of  Chancery,  that  Companies  who 
are  possessed  of  funds  for  objects  which  are  distinctly 
defined  by  Act  of  Parliament,  cannot  be  allowed  to 
apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose  may  appear  to 
be  to  the  Company,  or  to  the  individual  members  of 
the  Company. 

An  argument  has  been  used,  in  which,  I  confess,  I  can- 
not concur.  It  is  said,  that  the  Company  finds  itself  day 
by  day  getting  worse :  —  that  if  they  do  not  take  some 
means  to  stop  the  mischief,  it  will  proceed  to  such  an 
eztenty  that  their  profits  will  be  wholly  cut  ofi^,  and  thaty 
therefore,  an  interference,  by  any  desirable  or  proper 
means,  to  prevent  such  a  deterioration  of  the  property, 
18  the  JWDQfdf  in  principle,  as  a  resistance  to  an  active 

B  4k  encroaohmentf 
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1850.       encroachment,  from  which,  by  law,  the  Directors  are  jus- 
"""^^     tified  in  defending  the  Company.    It  is  said,  that  if  the 
V.  Company  are  allowed  to  resist  an  encroachment  on  their 

'Shrewsbury  P^^P^^^  they  would,  in  like  manner,  be  permitted  to 
and  Chbster  take  such  measures  as  have  been  here  adopted,  to  prevent 
CompoDy.  i^  deterioration.  I  do  not  think  there  is  any  analogy 
between  the  two  cases.  If,  taking  the  law  as  it  stands 
and  without  applying  for  any  new  law,  an  offence  is 
committed  or  an  encroachment  is  made  upon  their 
rights  or  property,  the  Company  are  bound,  by  the  prin- 
ciple of  self-defence,  to  take  the  proper  steps  to  redst  it; 
but  taking  steps  to  make  an  alteration  in  the  law,  merely 
on  the  ground  that  it  will  be  beneficial  to  the  Com- 
pany, is  a  very  different  thing.  The  law  as  it  stands,  ex 
cancessis,  does  not  allow  the  Company  to  protect  them- 
selves from  this  deterioration,  or,  at  least,  to  protect 
themselves  in  such  a  way  as  would  be  beneficial  to 
them;  and  the  argument  has  been,  that  the  expense 
would  be  so  etiormous,  that  they  could  not  do  it  under 
the  powers  of  their  present  Act,  —  that  is,  they  are  not 
allowed  by  law  to  do  it ;  and  because  the  law  in  its  pre- 
sent state  does  not  enable  them,  with  their  present 
funds,  to  do  it,  the  Directors  are  therefore  to  employ 
the  funds  of  the  Company  in  procuring  a  new  law 
giving  them  authority  to  do  it.  There  is  reaUy  no 
analogy  whatever  between  the  two  cases. 

I  entirely  concur  in  the  decision  of  the  Vice-Chan- 
cellor  of  England^  who,  in  the  case  of  the  corporation 
of  Norwich,  would  not  allow  that  to  be  done.  I  take 
it  that  you  may  resist  an  encroachment,  but  that  you 
must  not  apply  the  funds  of  the  Company  in  obtaining 
a  new  law  on  the  (peculation  that  it  may  be  profitable 
to  the  Company :  —  I  think  this  sound  law. 

In  tins  case  it  is  and,  that  it  is  no  speculation.    Is  it 
no  speculation  to  employ  money  in  the  hope  of  pro- 
curing 
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curing  an  Act  of  Parliament,  and  which,  if  the  Act       1850. 
does  not  pass,  will  be  wholly  and  entirely  thrown     ^^^'^ 
away?     It  is  no  doubt  a  mere  speculation.     I  will  v. 

agree,  that  the  object  being  effected,  there  will  be  a  q„^J^^ 
profit  gained,  on  the  whole,  by  the  monies  laid  out;  and  Chbstbr 
but  suppose  the  Directors  expend  2000/.  or  3000/.,  and     c^^^ 
after  all  that  the  bill  cannot,  or,  for  any  thing  the 
Court  knows  to  the  contrary,  ought  not  to  be  carried 
through;  or  suppose  it  passes,  but  its  operation  is 
limited  to  that  which  might  have  been  done  without 
an  Act  of  Parliament,  or  at  one  tenth  part  of  the  ex- 
pense; is  this  Court  to  consider,  that  the  laying  out 
2000L  or  SOOOiL  in  a  hazardous  adventure  of  that  sort 
is  no  speculation  ?     I  certainly  cannot  do  so. 

I  am  clearly  of  opinion  that  this  is  an  application  of 
the  funds  of  the  Bailway  Company  which  is  not  au- 
thorised by  their  Act  of  Parliament,  and,  therefore, 
that  the  Company  and  Directors  ought  to  be  restrained 
from  applying  any  further  sums  of  money  in  that  way. 

As  to  the  2000/.  I  make  no  order,  because  it  wa9 
taken  out  of  the  jurisdiction  of  the  Court  before  the 
application  was  made:  otherwise  the  injunction  would 
have  applied  to  the  whole. 

I  give  no  costs. 


10 
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^aH^!      THORNE  v.  The  TAW  VALE  RaUway  and  Dock 

Company. 


A  Plaintiff 
sued,  as  one 
of  the  public, 
to  restrain  a 
railway  com- 
pany from 
closing  it. 
Held,  that 
such  a  suit 
could  not  be 
maintained. 
Upon  the 
construction 
of  a  contract 
between  an 
Individual  and 
a  railway 
company, 
held  that  no- 
thing had 
taken  place 
which  could 
give  him  a 
right  to  use 
horses,  as  the 
moving  power, 
against  the 
will  and  con- 
sent of  the 
company. 


"D  Y  the  1  &  2  Vict  e.  xxviL  (a)  (being  an  Act  for 
•*^  making  a  railway  from  PenhiU  to  Bamstapk), 
after  reciting  that  the  making  such  railway  for  the 
oonTcyance  of  passengers^  goods  &c>  would  increase 
the  commerce  and  trade  of  Barnstaple,  and  '^  be  of 
great  public  utility,'*  powers  were  given  for  its  con- 
struction, it  is  by  the  111th  section  enacted,  '^  that  all 
persons  shall  have  free  liberty  to  pass  along  and  upon, 
and  use  and  employ  the  said  railway,  with  carriages 
properly  constructed,"  upon  payment  of  certain  tolls, 
and  subject  to  the  rules  and  r^ulations  to  be  made  by 
the  Company. 

He  120th  section  empowers  the  Company  to  pro- 
vide **  locomotive  or  stationary  engines,  or  other  power  " 
for  drawing  carriages  &c.,  and  to  make  orders  and  re- 
gulations for  regulating  the  travelling  upon  and  use 
of  the  said  railway  (A),  but  ^'  it  shall  not  be  lawful 
for  the  said  Company  to  prevent  the  passage  of  engines 
or  carriages  on  the  sud  railway  or  any  part  thereof,** 
except  when  closed  for  necessary  repairs.  Carriages 
were  not  to  be  used,  unless  constructed  as  directed 
by  the  Company  (c).  The  142d  section  proceeds  as 
follows:  —  "whereas  for  the  greater  security  of  pas- 
sengers and  other  persons  travelling  upon  and, using 
the  said  railway,  it  is  expedient,  that  the  moving  powers 
to  be,  from  time  to  time,  used  in  drawing  or  propelling 

carriages 

(a)  Local  and  personal.  (c)  Sect.  141. 

(b)  Sect  140. 
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corriflges  upon  or  along  the  said  railway^  should  be 
under  the  control  of  the  said  Company,  be  it  therefore 
enacted,  that  no  locomotive  or  other  engine  or  other 
description  of  moving  power  shall,  at  any  time^  be 
brought  upon  or  used  on  the  said  railway,  unless  the 
same  shall  first  have  been  approved  of  by  the  said 
Company;''  and  it  then  provides  for  the  mode  of 
examining  and  approving  of  ^  any  such  engine." 

Several  other  acts  were  afterwards  passed,  which 
do  not  appear  to  aflfect  the  question  now  before  the 
Conrt(tf). 


1850. 

Trosiis 

Tbe 

Taw  Valb 

Railway 

and  Dock 

;Qonpaiiy. 


The  Pldntiff,  in  1846,  1847  and  1848,  respectively^ 
became  the  lessee  of  the  Company  of  certain  premises 
at  the  PenhiUi  and  also  at  the  Bcamttaple,  end  of  the 
railway;  he  also  entered  into  the  following  contract 
with  the  Company,  and  which  was  the  subject  of  con* 
troversy  in  this  suit. 

The  engineer  of  the  Company,  Mr.  NeaJe,  on  th0 
aist  day  o{  March  lUS,  wrote  to  the  Plaintiff  as  fol- 
lows:-^'' I  have  written  to  Mr.  Cooper,  advising  him 
to  have  an  agreement  entered  into  with  youj  as  to 
working  the  Old  Taw  Vale.  The  traffic  would^  at 
present,  be  too  limited  to  justify  any  large  outlay  in 
stations  or  other  arrangements,  and  as  you  have  an 
engine  ready  to  work,  a  station  almost  built  here 
and  offices  at  the  wharf,  I  do  not  see  how  a  better 
mode  could  be  devised  for  opening,  both  for  the  Com- 
pany's interest  and  your  own.  Hereafter,  when  the 
Bideford  brandi  is  opened  and  the  dock  completed^ 

the 

(a)  8  &  9  Vict.  e.  evil.  (Dcvibf      10  &  11  VicL  ccckomi.  (Branch 
don  Aet)  ;  9  &  10  Vid,  c,  ccclr.      Act). 
(Exteofion  Act  to  CrediUm)  ; 
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the  Company  will,  of  course,  work  the  line  themselves. 
Should  these  views  suit  the  Board  and  yourself,  all  that 
remains  to  be  done  would  be,  to  lay  down  points  and 
crossings  here  and  at  the  wharfs,  and  to  get  some  trucks 
either  from  the  South  Western  Company,  or  to  have 
them  made  here.'* 

There  was  a  meeting  of  the  board  of  Directors  on 
the  11th  of  April  1848,  and  at  that  meeting  the  Direc- 
tors resolved  as  follows :  —  "  Kesolved,  that  Mr.  Wil- 
liam Thome  be  requested,  if  he  thinks  proper,  to 
tender  to  work  the  line  from  the  docks  to  his  shed  at 
BamstapUy  for  goods  at  per  ton,  including  all  ex- 
penses of  engines,  trucks  "  &c« 

I 

This  resolution  being  communicated  to  the  PlmntlfF, 
he  wrote  to  Mr.  Harris,  the  secretary  of  the  Company, 
a  letter,  dated  the  24th  of  April  1848,  which  was  as  fol- 
lows :  —  "  Dear  Sir.  Referring  to  your  letter  with  the 
resolution  of  the  Board  as  to  working  the  line,  I  have 
received  the  drawing  of  the  trucks  used  on  the  South 
Western  Railway  from  Mr.  Beattie,  and  I  will  have  some 
made  by  It,  and  work  the  line  at  three  farthings  per  ton 
per  mile,  either  party  to  determine  the  contract  at  two  or 
three  months^  notice,  on  condition  the  Company  take 
the  trucks  I  make  for  the  purpose,  at  a  valuation  of 
Mr.  Beattie%  after  the  contract  ceases."  On  the  next 
day  (the  25th  of  April)  there  was  a  meeting  of  the 
Directors,  who,  after  reading  Mr.  Thome^a  letter,  and 
(what  was  called)  a  copy  of  the  landing  dues  at  Barn- 
staple,  "  Resolved,  that  Mr.  Thome's  tender  for  work- 
ing the  line  from  the  docks  to  his  warehouse,  at  Barn" 
staple  for  three  farthings  per  ton  per  mile,  be  accepted, 
he  finding  engine-trucks  and  paying  all  expenses  ac- 
crumg  to  the  Compapy  in  respect  of  such  goods.  All 
expenses  of  loading  and  unloading  to  be  paid  by  the 

owners 
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owners  of  the  gooda,  upon  such  terms  as  Mr.  Thcime 
may  arrange  with  them.  Besolved,  that  the  aforesud 
agreement  be  determinable  by  either  party,  on  giving 
three  months'  notice*  Resolved,  that  the  Company 
engage  to  take  the  trucks  on  the  termination  of  the 
contract,  which  have  been  made  for  use  on  the  railway, 
at  a  valuation*'' 
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These  resolutions,  with  the  Plaintiff's  tender,  formed 
the  only  evidence  of  the  contract. 

The  Plaintiff  alleged,  that  the  Taw  Vale  Railway 
was  completed  and  opened  for  the  traffic  of  goods, 
in  or  about  the  month  of  August  1848,  such  traffic 
being  carried  on  by  him,  under  the  contract  for  that 
])urpo8e  entered  into  with  him  by  the  Company,  the 
Plaintiff  finding  the  carriages  and  horses  necessary  for 
the  purpose,  the  carriages  being  construct^  in  the 
manner  directed  by  the  Company,  and  the  horses  being 
the  moving  power  sanctioned  and  approved  of  by  the 
Company :  that  the  traffic  of  goods  on  the  railway  had 
ever  since  been,  and  was  stiU  carried  on,  by  means  of 
carriages  and  horses,  but  that  the  ndlway  had  never  yet 
been  opened  for  the  conveyance  of  passengers.  He 
alleged  he  had  established  a  considerable  and  lucrative 
business  in  coal  and  lime. 


It  appeared  and  was  admitted,  that  the  Plaintifi^ 
soon,  if  not  immediately  after  the  date  of  the  contract, 
used  horses,  with  the  knowledge  of  the  Company  or 
their  officers,  and  that,  in  a  report  made  on  the  28  th  of 
Augmt  1849  and  afterwards  published,  it  was  stated 
by  the  Company,  that  at  Barnstaple^  a  warehouse  had 
been  erected,  which  was  leased  to  Mr.  Thome,  and 
that  the  line  to  Fremingtan  had  been  opened  as  a  single 
Ime,  and  was  worked  by  horse  power  for  goods  only. 

The 
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The  Plaintiff^  in  January  1850,  leased  all  the  premises 
&C.,  and  his  business,  and  his  right  of  carrying  on  the 
traffic  by  means  of  the  contract  with  the  Company,  to 
Messrs.  Biehards,  for  a  year  at  a  rent 

Ihe  Flaintifl^  on  the  18th  of  February  1850,  gave 
notice  of  his  intention  to  discontinue  the  contract  on 
the  same  terms,  which  was  accepted  by  the  Defendants. 
Messrs.  Biehards  then  made  an  offer  to  the  Defend- 
ants to  continue  the  contract,  or  to  work  the  line,  but 
the  Defendants  did  not  accept  the  proposal,  and  the  con- 
sequent waS}  that  the  contract  ended  in  the  month  of 
May  1850. 

On  the  22nd  of  May,  the  Directors  passed  a  reso* 
lution,  prohibiting  the  public  from  using  the  portion  of 
the  railway  which  had  hitherto  been  opened.  They 
stopped  the  way,  and  gave  instructions  to  prevent 
any  trespass  or  traffic  on  the  line,  and  directed,  that 
no  horses  or  trucks,  of  any  kind,  should  be  suffered  to 
pass  on  the  line. 

The  Plaintiff  filed  this  bill  against  the  Company, 
incdsting,  that  it  was  not  lawful  for  them  to  prevent  the 
passage  of  the  Plaintiff's  carriages  upon  the  nulway, 
or  to  dose  it  against  him  or  the  public,  and  stating 
that  the  closing  would  not  only  be  detrimental  to  the 
Plaintiff  and  his  tenants,  but  to  the  public  generally. 

The  bUl  prayed  an  injunction  to  restrain  the  Com- 
pany from  closing  the  railway,  or  doing  any  act  whereby 
the  passage  of  carriages  drawn  by  horses,  subject  to  the 
ri^ulations  of  the  Company,  might  be  obstructed. 

On  the  24th  of  May,  an  injimction  was  granted  for 
a  limited  time,  to  prevent  the  closing  up  or  obstructing 

the 
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the  use  of  the  railway,  and  a  motion  was  now  made  to 
continue  the  injunction.  The  answer  was  put  in,  which 
stated,  amongst  other  things,  that  the  use  of  horses  was 
very  injurious  to  the  road. 

Mr.  Turner  and  Mr.  H.  Stevens,  for  the  Plaintiff,  in 
support  of  the  motion. 

This  is  not  a  private  road,  but  a  public  highway ;  for 
the  Act,  which  is  to  be  construed  most  strictly  against 
the  Company,  The  Stovrhridge  Canal  y.  Wheeley{a\ 
and  Webb  v.  The  Manchester  and  Leeds  Railway  Comr 
pony  (&),  provides,  **  that  all  persons  shall  have  free 
Uberty  of  passing  along  and  upon,  and  use  and  employ" 
it.  Any  individual  has  a  right  to  make  proper  car- 
riages of  his  own,  and  '^  may  require  the  Company  to 
allow  them  to  be  conveyed  along  the  rail;''  Ex  parte 
Robins  {c)  I  the  Company  are,  therefore,  pledged  not 
to  close  it  to  the  public.  In  the  case  of  The  King  v. 
The  Severn  and  Wye  Railway  Company  (<f),  a  Railway 
Company  had  thought  fit  to  take  up  their  ndls ;  but  a 
mandamus  was  granted  to  compel  the  Company  to  re- 
instate them.  At  law,  such  a  company  may  be  in- 
dicted for  a  misfeasance,  as  by  obstructing  a  highway ; 
Regina  v.  7%«  Great  North  of  England  Railu^ay  Com" 
pany  (e). 

2.  The  next  question  is^  as  to  the  jurisdiction  of  the 
Court  to  interfere  in  the  case  of  a  public  wrong,  in- 
jariously  affectmg  private  individuals.  At  law  it  has 
been  settled,  that  where  a  party  had  sufiered  in  his 
trade>  by  a  Company's  improperly  obstructing  a  foot- 
way. 
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(a)  2  Bam.  cj  Ad.  792. 

(b)  \  Railufay  Ca.57e. 

(c)  7  Dowk  P.  a  SM. 


(d)  2  Bam.  4-  Aid,  646. 
(«)  9  Q.  B.  Rep.  315. 
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way,  he  may  maintain  his  action.  Tindal  C.  J.  there 
says :  <^  The  law  has  said  from  the  Year-hooks  down- 
wardsy  that  if  a  party  has  sustained  any  peculiar  injury 
beyond  that  which  affects  the  public  at  large,  an  action 
will  lie  for  redress ;"  and  Bosanquet  J.  adds,  "  The  prin- 
ciple is,  that  where  an  individual  sustains  an  injury 
from  a  nuisance,  beyond  that  which  is  felt  by  the  public 
at  large,  he  may  obtain  redress  by  an  action,  although, 
for  the  public  injury,  the  offender  can  only  be  proceeded 
agunst  by  indictment." 


The  jurisdiction  of  this  Court  to  interfere  to  protect 
individuals  in  such  a  case  has  also  been  settled.  Thus, 
Crowder  v.  Tinkler  (a),  a  case  respecting  powder  mills, 
determined  the  right  of- an  individual  to  an  injunction 
to  prevent  a  public  nuisance,  which  was  a  private  in- 
jury to  himself.  So  in  The  Attomey^General  v. 
Forbes  (ft),  the  Court  held,  that  it  had  jurisdiction  to 
prevent  a  nuisance  to  a  public  road,  as  by  destroying  a 
bridge ;  and  in  Spencer  v.  The  London  and  Birmingham 
Railway  Company  (c)  it  was  held,  by  Sir  L.  Shadwelly 
that  where  an  individual  suffers  from  a  public  nuisance, 
an  injury  quite  distinct  from  that  done  to  the  public 
at  large,  this  Court  will  entertain  a  bill  to  prevent  it ; 
the  same  principle  was  admitted  in  the  case  of  gas 
works,  Haines  v.  Taylor  (d).  Here,  the  Plaintiff  does 
not  wish  to  interfere  with  any  existing  regulations  of 
the  Company,  but  simply  insists  on  his  right  to  con- 
tinue the  use  of  horse  power  as  heretofore,  until 
it  has  been  superseded  by  the  use  of  steam  power. 
There  is  also  this  equity  against  the  Defendants :  — 
they  have  acquiesced  for  two  years  and  more,  and  the 
Plaintiff,  by  their  encouragement,  has  acquired  a  profit- 
able 


(a)  \9  Vet.  p.  621. 

lb)  2  MyL  ^  Cr.  p.  129. 


(c)  S  Simonsy  193. 

(d)  10  Beavan,  75. 
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able  trade,  which  the  Defendants  have  now  no  right  to 
destroy.  They  also  cited  The  Queen  v.  The  London 
and  South  Western  Railway  Company  {a)^  and  TTie 
Queen  y.  T/ie  Hull  and  SeHy  Railway  Company  (ft). 

Mr.  R.  Palmer  and  Mr.  Beales,  for  the  Defendants. 

The  railway  has  not  yet  been  fully  completed,  pas- 
sengers have  never  been  conveyed  along  that  portion 
which  is  finished,  and  it  has  not  been  formally  opened 
to  the  public     The  Pldntiff,  therefore,  has  no  right. 
Jure  publico,  to  pass  along  it. 

The  arrangement  with  the  Plaintiff  (who  was  one  of 
the  contractors  for  making  the  line)  was  temporary  and 
limited;  the  Directors  contemplated  the  use  of  steam 
and  not  of  horse  power ;  and  although  they  might  have 
had  notice  that  the  Plaintiff  used  horses  on  the  railway, 
still,  when  they  found  it  injurious  to  the  permanent 
way,  they  had  a  right  to  insist  on  its  discontinuance, 
and  all  persons  were  bound  by  their  regulation. 
The  legislature  never  contemplated  the  use  of  any  other 
than  steam  power  on  the  railway ;  such  is  the  universal 
practice,  and  the  use  of  a  different  motive  power  would 
be  inconsistent  with  the  safety  of  the  public.  Again, 
the  Plaintiff  has  no  right,  under  any  circumstances, 
to  bring  his  carriages  on  the  railway,  until  they  and  the 
engines  have  been  approved  of  by  the  Company,  which 
has  not  yet  been  done. 

2.  The  Plaintiff  has  no  individual  right  to  sue,  for 
hia  contract  has  ceased,  and  he  has  parted  with  all 
present  inter^t  to  Messrs.  Richards,  who  are  not  parties 
to  the  suit.     *'It  is  quite  clear,  that  as  far  as  relates 

to 
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(a)  1  Q.  S.  Rep.  558. 
VOL.XIIL 


(b)  6  Q.  B.  Rep.  70. 
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to  the  Plaintiff's  interest  in  the  lease,  he  has  no  locus 
standi:  for  the  damage  complained  of  by  the  bill  is 
immediate  damage  to  a  business  which  he  is  not  car- 
rying on ;  '*  Riffby  v.  The  Great  Western  Railway  Com-- 
pany  (a). 

3.  The  form  of  suit  is  such  that  no  relief  can  be 
had.  It  is  not  an  information  by  the  Attorney-Genera!, 
on  behalf  of  the  public,  or  an  information  and  bill,  as 
in  T%e  Attorney- General  v.  Forbes,  but  simply  a  bill  by 
an  individual  against  the  Company,  to  which  the  At- 
torney-General is  not  a  party.  The  other  authorities 
cited  are  cases  in  which  the  Court  interfered  because 
there  was  an  *' irreparable  injury ''and  an  individual 
wrong,  quite  independent  of  the  public  nuisance.  They 
do  not  apply  to  the  present  case. 

Mr.  Turner,  in  reply^  contended  that  the  railway 
had  been  opened:  — that  the  120th  section  shewed  that 
*^  other  power"  was  contemplated;  and  although  the 
Company  ought  make  regulations,  still  that  they  were 
not  effective  imtil  approved  of  by  the  Board  of 
Trade ;  3  &  4  Vict.  (i).  That  the  Plwntiff,  by  the 
terms  of  the  lease,  still  retained  a  suffident  interest  to 
support  the  bill,  and  that  the  Defendants,  by  their  ac- 
quiescence and  encouragement,  had  raised  a  personal 
equity  against  themselves. 


The  Masteb  of  the  Rolls  reserved  his  judgment. 


August  The  Masteb  of  the  Rolls. 

In  this  case,   an  injunction  for  a  limited  time  was 
granted  ex  parte,  to  restrain  the  Defendants,  the  Rail- 
way 

(a)  2  PkUiipt,  p.  49.  (b)  Cap.  97.  s.  7. 
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way  Company^  from  cIocoDg  up  or  obstructing  the  use 
of  the  railway. 

It  was  allied,  that  the  nulway  was  complete  and 
open  for  traffic  in  the  month  of  August  1848  :  —  that 
the  Plaintiff  had  become  the  lessee  of  the  Defendants 
of  certain  premises  at  the  PenhiU,  and  also  at  the 
Bamttaple,  end  of  the  railway,  and  had  become  the 
owner  of  certain  wharfs  and  lime-kilns ;  and,  under  a 
contract  with  the  Defendants,  had  established  a  consi- 
derable traffic  on  the  railway :  —  that,  although  the 
contract  had  expired,  the  Plaintiff  continued  to  have  a 
right  to  use  the  ndlway:  —  and  that  the  Defendants^ 
without  any  just  cause,  had  stopped  up  the  way. 

The  fact  of  the  railway  being  opened  is  thus  stated 
by  the  Plaintiff,  in  his  affidavit  filed  in  support  of  the 
moti<m: — ''The  Taw  Vale  Bailway  was  completed  and 
opened  for  the  traffic  of  goods  in  or  about  August  1848, 
Bach  traffic  being  carried  on  by  me  (i.  e.  the  Plaintiff), 
under  contract  for  that  purpose  entered  into  with  me, 
I  finding  the  carriages  and  horses  necessary  for  the 
purpose,  the  carriages  being  constructed  in  the  manner 
directed  by  the  Company,  and  the  horses  being  the 
moving  power  sanctioned  and  approved  by  the  Com- 
pany*^ 


1850. 


Thormb 
o. 

The 

Taw  Vale 

Railway 

and  Dock 

Company. 


The  real  meaning  of  the  contract  is  -a  subject  of  con- 
troversy between  the  parties.  It  originated  in  a  proposal 
made  by  the  Defendants  to  the  Plaintiff ;  and  the  sub- 
sequent resolutions  of  the  Directors,  with  the  Plaintiff's 
tender,  constitute  the  only  evidence  of  the  contract,  of 
which,  the  Plaintiff  says,  it  was  a  term,  that  he  should 
find  the  carriages  and  horses  necessary  for  the  traffic,  and 
that  horses  were  the  moving  power  sanctioned  and  ap- 
proved by  the  Company.     On  reading  the  affidavits 

C  2  and 
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and  answer,  I  am  of  opinion,  that  there  is  no  sufficient 
evidence  to  shew,  that  the  Defendants  did,  by  their 
contract,  sanction  and  approve  the  use  of  horses,  as 
the  moving  power  to  be  employed  by  the  Plaintiff 
under  the  contract;  and  I  find  great  difficulty  in  be- 
lieving, that,  imder  the  circumstances,  the  Fliuntiff  was 
or  could  be  imder  any  mistake  on  the  subject:  and^ 
although  it  appears  and  is  admitted,  that  the  Plaintiff 
did  soon,  if  not  immediately  after  the  date  of  the  con- 
tract, use  horses,  with  the  knowledge  of  the  Company 
or  their  officers,  and  that  in  a  report  made  on  the  28th 
oi  AugtLst  1849,  and  afterwards  published,  it  was  stated 
by  the  Company,  that  at  Barnstaple  a  warehouse  had 
been  erected,  which  was  leased  to  Mr.  Thome,  and  that 
the  line  to  Fremington  had  been  opened  as  a  single  line, 
and  was  worked  by  horse  power  for  goods  only,  yet  I 
am  of  opinion,  that  nothing  took  place  which  could 
give  to  the  Plaintiff  a  right  to  use  horses  as  the  moving 
power,  against  the  will  and  consent  of  the  Company. 


But,  however  this  may  be,  the  Plaintiff,  in  the 
month  of  February  1850,  gave  notice  of  his  intention 
to  discontinue  the  contract  on  the  same  terms.  The 
notice  was  accepted  from  the  18  th  of  Febrrtary,  the 
date  of  the  Plaintiff's  letter,  and  the  Defendants  did 
not  accept  the  offer  of  Messrs.  Richards,  to  continue 
the  contract  or  to  work  the  line:  the  consequence  was, 
that  the  contract  ended  in  the  month  of  May,  and  the 
Plaintiff,  contending  that  he  has  a  right  to  use  the 
railway  as  one  of  the  public,  and  to  use  horses  as  his 
moving  power,  has  continued  to  carry  on  the  traffic  ia 
that  way ;  and  the  injunction  was  obtained  to  prevent 
the  Company  from  hindering  him. 


At  the  hearing  of  the  present  motion,  a  great  deal 
was  S2ud  upon  the  meaning  and  effect  of  the  contract 
which  has  expired.      If  the  Phiintiff  had  any  right 

under 
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under  the  contract.,  the  bill  is,  in  its  present  state,  im- 
properly framed  for  enforcing  it ;  but  his  main  argu- 
ment was,  that  by  the  contract  with  him,  and  by  the 
traffic  carried  on  by  him  under  it,  the  railway  was 
definitively  opened  and  dedicated  to  the  public,  and 
that  he  is  entitled  to  use  it  accordingly,  and  to  sue  as 
one  of  the  public,  suffering  or  likely  to  suffer,  by  the  in- 
terruption of  the  railway. 
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As  the  Plaintiff  had  no  special  interest,  except  that 
which  he  was  entitled  to  under  the  contract: — as  he 
assigned  the  benefit  of  that  contract  to  Messrs.  Richards, 
who  are  not  Plaintiffs  or  parties  to  the  suit :  and  as  the 
contract  has  altogether  ceased  under  his  notice,  I  am 
of  opinion,  that  the  suit  in  its  present  form  cannot  be 
sustained  on  the  ground  of  his  special  interest;  and  if 
he  suffers  from  the  acts  of  the  Defendants,  it  is  only 
as  one  of  the  public ;  and  the  cases  cited  in  support  of 
the  motion — Crowderv.  Tinkler  (a)^  Spencer  y.  London 
and  Birmingham  Railway  Company  {h\  Attorney- Gene- 
ral V.  Forbes  {c) — do  not  appear  to  afford  any  sufficient 
authority  in  support  either  of  the  motion  or  of  the  bill. 

I  must  therefore  refuse  the  motion  to  continue  the 
injunction,  and  if  the  Defendants  obstruct  the  way,  in 
a  manner  which,  under  the  circumstances,  is  not  au- 
thorised by  law,  the  Plaintiff  must  seek  his  redress ; 
but  I  think,  that,  upon  this  bill  and  on  the  evidence 
before  me  on  this  motion,  he  is  not  entitled  to  the 
injunction. 


(fl)  19  Vet,  617, 
\b)  8  &m.  103. 


(c)  2  Myl,  4-  Or.  123. 


See  Browne  ▼.  The  Monmoutht/tire  Railway  ^c.  Company,  post,  32. 
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1851. 
Jan*  15. 

It  appeared  ^JpHIS  was  a  motion  for  an  injunction,  to  restrain 
thlfiuff^'''  *®    ^^i^Kfordy    Wexford,    Wicklow   and   DubUn 

time  of  the       Railway  Company  and  its  Directors,  from  construct- 

bilt^a^Com-  "^S  *  P^**  ^^7  ^^  *^®  '^"®  authorised  to  be  made, 
pany,  which      and  from  making  calls  and  applying  capital  for  that 

risedtomake  purpose: — and  to  restrain  the  Defendants,  the  South 

150  miles  of  Wales  Railway  Company,  from  voting  and  acting  as 

tend^to  shareholders  of  the  Waterford,   Wexford,   Wicklow  and 

twTnt^-three  ^^^^^  Railway  Company,  in  respect  of  11,200  shares 

miles  only,  and  registered  in   their  names ;  and  also  to  restrain   the 

rest^  Upon  a  ^^^^f^^d,    Wexford,    Wicklow    and   Dublin   Railway 

motion  to  Company  from  declaring  a  forfeiture  of  shares,   by 

it  appeared,  '  reason  of  the  non-payment  of  certain  calls,  alleged  to 

that  the  Com-  \^  made  for  illegal  purposes, 
pany  had  smce  ox* 

abandoned  the 

whole.    The        j^q  circumstances  are  fully  stated  in  the  judgment 

opinion,  that 

it  the  case  <l^ 

had  remained  ^^* 

as  it  was  at 

the  time  of  the  filing  of  the  bill,  the  Plaintiff  would  have  been  entitled  to  the  in- 
junction, but  refused  it,  on  the  ground  of  the  alteration  in  the  existing  circum* 
stances,  and  gave  no  costs. 

It  is  improper  and  wrong  for  Railway  Companies  to  embark  their  funds  in  other 
railway  undertakings;  and  they  have  no  right  to  engage  or  pledee  their  funds  or  en- 
tangle their  affairs  in  unauthorised  transactions,  upon  the  speculation  that  they  may 
obtain  Parliamentary  authority  for  doing  acts,  which  are  beyond  their  powers  at 
the  time  when  they  are  done. 

The  Court  knows  nothing  of  the  intention  of  an  act  of  parliament,  except  from 
the  words  in  which  it  is  expressed,  applied  to  the  facts  existing  at  the  time. 

Motion  to  restrain  a  company  from  declaring  a  forfeiture  of  shares,  by  reason  of 
the  non-payment  of  calls,  alleged  to  be  made  for  illegal  purposes,  refused,  although 
it  appeared,  that  the  directors  had  conducted  the  proceedings,  in  many  particulars, 
in  a  very  improper  manner,  it  being  sworn,  that  money  was  wanted  to  satisfy  exist- 
ing 1^1  obligations  of  the  Company,  and  it  being  denied  that  the  Company  sought 
to  enforce  the  calls  for  illegal  purposes. 
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Mr.  R.  Palmer  and   Mr.  Cokf   in  support  of  the        1850. 
motioiL 


Mr.  Turner^  Mr.  fValpok  and  Mr.  G.  L.  Russell,  for        g^j  ^^ 
the  Watetford  Company. 


Mr.  JT.  Parker   and  Mr.  Karslake,  for  the  South 
Vales  Company. 

The  following  cases  were  cited: — Blain  v.  Agar{a\ 
Colt  V.  WooUaston  (J),  Cridland  v.  De  Mauley  (c),  Bell 
V.  Mexhorough  (flf),  Graham  v.  Birkenhead  Sfc.  Railway 
Company  (e)y  Cohen  v.  Wilkinson  [g\  Lovell  v.  -4n- 
drews  (A),  Hodgson  v.  2%«  JFar/  Pouns  (i),  Richardson 
V.  Hastings  (k),  Apperly  v.  Page{T)^  Lord  Mansfield s 
Case  (in),  Salomons  v.Laing  (n),  2%c  Attorney- General 
V.  Andrews  (o),  2%e  Attomey-General  v.  2%c  Corpora^ 
tion  of  Nortmch  (/?). 

7%tf  Masteb  ^  ^A^  Rolls  reserved  his  judgment 


77^  Masteb  of  ^Ae  Bolls. 

The  bill  was  filed  by  Charles  Logan,  on  behalf  of 
himself  and  all  other  the  shareholders  in  the  Waterford 
Company,  except  the  Defendants,  against  Lord  Courtown 
and  others,  the  Directors  of  the  Waterford  Company, 
the  Waterford  Company  itself,  and  the  South   Wales 

Railway 


1851 
Jan.  I5. 


(a)  1  Shu.  37. 
(6)  8  P.  Wms.  154. 
(c)  1  JDe  6«r  4-  Sm.  459. 
(<0  5  iSos/:  Cos.  149. 
(^3  8  ilf.4'  C?.  146;  12  Beav. 
460. 

(g)  ISjETmi^.  185.  13a 
(A)  15  ^.$81. 


(0  12  ^tfflr.  392. 
(k)  11  ^MP.  17. 
(/)  1  PhUl.  779. 
(m)  2  M.^  G.  57. ;  1  HaU 
4-  rMv^i.  593. 

(n)  12  Beav.  339.  377. 

(o)  2  iWiic.  «5-  (?or.  225.  847. 

(P)  16.iSfiyi2Qf»,  825. 

C74 
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Eailway  CompaDy ;  and  it  prays,  amongst  other  things, 
a  declaration,  that  it  is  not  within  the  powers  of  the 
Waterford  Company  to  construct,  or  to  make  or  enforce 
any  calls,  or  apply  the  capital  of  the  Company  for  the 
purpose  of  making  or  constructing,  a  proposed  railway 
from  Kingstown  to  WlcMoto  only :  — And  that  the  trans- 
fer of  11,200  shares  in  the  Waterford  Company  into 
the  name  of  the  South  Wales  Railway  Company  was 
illegal  and  void. 

The  bill  states  the  circumstances  imder  which  it  is 
allied  that  the  Waterford  Railway  was  projected  and 
promoted,  under  which  the  Act  incorporating  the  Com- 
pany was  obtained,  and  various  proceedings  under  the 
Act. 

According  to  the  bill  and  the  arguments  and  state- 
ments addressed  to  me  on  behalf  of  the  Plaintiff,  from  the 
first  conclusion  of  the  scheme  down  to  the  time  when 
the  bill  was  filed,  the  promoters  of  the  undertaking,  and 
the  Directors  of  the  Company  have  been  engaged  in 
the  commission  of  a  constant  succession  of  frauds.  I 
do  not  think  it  in  any  way  proper  for  me,  on  this  occa- 
sion, to  inquire  into  the  circumstances  and  means  by 
which,  it  is  alleged,  that  the  Act  of  incorporation  was 
obtained,  or  to  investigate  very  many  of  the  imputed 
frauds  with  the  statement  of  which  this  bill  abounds. 

The  Plaintiff  is  seeking  relief,  and  may,  at  the  hear- 
ing, prove  himself  to  be  entitled  to  relief,  on  some  of 
the  grounds  which  are  not  necessary  to  be  minutely 
considered  on  this  motion.  But  at  present,  I  have 
principally  to  consider  the  statements  on  which  the 
Plaintiff  asks  for  an  order  on  this  motion;  and  of  these 
the  first  is  an  allegation,  that  the  Company,  being 
authorised  to  make  a  railway  of  the  length  of  about 
150  miles,  and  having  powers  given  for  that  purpose, 

have 
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have  become  and  are  unable  to  complete  the  line,  and 
are  now  about  to  apply  money  subscribed  for  the  con- 
struction of  the  whole  line  in  the  construction  of  only 
a  part,  —  viz.  a  railway  of  the  length  of  about  twenty- 
three  miles,  or  a  little  more. 
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I  think  it  very  probable,  that,  at  the  time  when  the 
bill  was  filed,  the  fact  was  as  in  the  bill  alleged ;  and 
if  such  were  the  case  now,  I  should  be  of  opinion,  that 
the  Fluntiff  was  entitled  to  the  injunction  -for  which 
lie  asks  in  this  respect  But  the  case  made  by  the 
answers  is  this:  that  the  Company,  being  imable  to 
obtun  funds  for  the  construction  of  the  whole  line,  be- 
came and  were  desirous  to  apply  the  funds  they  had 
in  the  construction  of  the  part  which  extended  from 
Dublin  to  fFicklaw,  and  made  an  attempt  to  obtain  the 
authority  of  Parliament  to  abandon  the  rest  of  their 
undertaking;  but  that  it  afterwards  appeared,  that  they 
could  not  construct  even  that  portion  of  the  line,  and, 
on  the  3rd  of  July  last,  the  Directors  came  to  a  resolu- 
tion, that,  upon  receipt  of  a  requisition  signed  by  a 
Buffident  proportion  of  the  shareholders  requiring  the 
Directors  to  wind  up  the  affairs  of  the  Company,  in 
the  event  of  arrangements  not  being  made  for  a  trans- 
fer of  the  line  to  other  parties,  such  immediate  and 
decisive  steps  should  be  taken,  as  the  Directors  might 
be  advised  might  be  necessary  and  expedient,  for  the 
final  winding  up  of  the  affdrs  of  the  Company,  and  the 
prevention  of  any  additional  expenditure.  After  this 
resolution  had  been  entered  into,  the  bill  then  before 
Parliament  for  limiting  the  line  was  withdrawn,  and 
t)ie  Defendants  admit,  that  the  undertaking  is  in  a 
hopeless  state,  incapable  of  being  executed  or  of  pro- 
dacnng  any  thing  but  loss:  and  that  they  intend  to 
abandon  the  whole  of  the  line,  and  that  the  works  will 
be  immediately  stopped. 

Upon 
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1851*  Upon  this  statement,  of  which  there  seems  to  be  no 

^"^V^*^    reason  to  doubt  the  accaracy,  it  does  not  appear  to  me 
V.  that  it  is  necessary,  or  would  be  proper,  to  grant  an 

P^®  ^  injunction ;  and  all  that  I  think  necessary  to  state  on 
GouRTowN.  the  subject  is,  that  if  the  works  should  be  resumed,  the 
Plaintiff  must  be  at  liberty  to  apply,  and  that  unless 
the  affiurs  of  the  Company  should  be  in  a  state  very 
different  from  their  present  state,  I  shall  think  that 
an  injunction  ought  to  be  granted.  But  at  present,  and 
believing  that  it  is  not  intended  to  do  that  which  it 
is  sought  to  restrain  by  injunction,  and  that  the  inter- 
ference of  the  Court  is  not  necessary  for  the  protection 
of  the  shareholders,  I  decline  to  grant  the  injunction, 
which  is  first  sought  by  this  notice  of  motion. 

The  next  part  of  the  motion  relates  to  11,200  shares, 
r^stered  in  the  Waterford  Company  in  the  names  of 
the  South  Wales  Bailway  Company.  It  is  asked,  that 
the  Sotith  Wales  Company  may  be  restndned  from 
voting  or  acting  in  the  Waterford  Company,  in  respect 
of  these  shares ;  and  the  fiicts  as  to  this  seem  to  be :  < — 
That,  laDecember  1846,  the  Waterford  Company,  having 
great  difficulty  about  ndsing  the  monies  of  which  they 
had  need,  proposed  applying  to  Parliament  to  divide 
their  appointed  capital,  which  was  to  be  two  millions, 
into  two  portions,  one  of  one  million  and  a  half  and  the 
other  of  half  a  million.  That  they  applied  to  the  South 
Wales  Company  for  assistance,  and,  in  the  expectation 
of  obtaining  parliamentary  sanction,  it  was,  by  the 
South  Wales  Company,  resolved  to  be  expedient  to 
contribute  a  sum  not  exceeding  250,000il  for  the  object 
specified,  the  Waterford  Company  obtaining  proper 
parliamentary  sanction,  and  that,  in  the  meantime,  the 
sum  of  16,800il  should  be  advanced  as  a  deposit  on 
11,200  shares.  Now  the  South  Wales  Company  had 
no  authority  to  hold  shares  in  the  Waterford  Company ; 

but 
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but  they  agreed  to  request  Messrs.  Alsten,  Barlow  and        1851. 
Jjewis  to  act  as  trustees  for  the  South  Wales  Company^' 
in  suhecribing  to  the  Waterford  Company,  and  the  South 
Woks  Company  was  to  indemnify  them.     That  aooord« 
ingly  Alsten,  Barlow  and  Lewis  subscribed  for  and  took 
11^200  shared  in  the  Waterford  Company,  — viz.  Alsten^ 
3733  shares.  Barlow  3734  shares,  and  Lewis  3733  shftres; 
These  persons  paid  the  deposits  on  such  shares  and 
were  registered  as  shareholders  in  the  Waterford  Com* 
pany.     The  funds  for  payment  of  the  deposits  were,  as 
I  imderstand  the  case,  provided  by  the  South  Wales 
Company ;  and  the  transaction  appears  to  me  to  have 
been  unauthorised  and  improper,  and  such  as  the  share- 
holders of  the  South  Wales  Company  had  great  and 
just  reason  to  complain  of.    The  transaction  seems  to 
have  taken  place  in  the  expectation  of  obtaining  parlia- 
mentary authority  for  it;  but  I  am  of  opinion,  that 
these  Companies  have  no  right  to  engage  or  pledge 
their  funds  or  entangle  their  affait^  in  unauthorised 
transactions,  upon  a  speculation  that  they  may  obtain 
parliaK^sntary  authority  for  doing  acts  which  are  beyond 
their  powers  at  the  time  when  they  are  done. 

Though  I  think  the  transaction  with  reference  to  the 
South  Wales  Railway  Company  was,  at  the  time,  un- 
anthoriaed  and  wrong,  it  does  not  follow,  that  Alsten^ 
Barlow  and  Lems  were  not  bound  by  subscriptions 
made  unth  their  assent  in  their  names :  —  They  may 
have  been  entitled  to  act  and  may  have  been  responsible 
as  shareholders,  though  they  could  not  have  obtained  in- 
demnity from  the  South  Wales  Company. 

It  is  said,  that  a  parliamentary  sanction  was  attempted 
to  be  obtained  for  this  proceeding  in  the  year  1847,  but 
failed.at  that  time  from  some  want  of  sufficient  notice. 

But 
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1851.        But  in  the  year  1848  (a)  an  act  of  parliament,  intituled 

^"^V^^     "  An  Act  to  amend  the  Acts  relating:  to  the  Waters 
Logan  ^ 

».  ford,    Wexfordy    Wicklow,    and  Dublin  Railway,    and 

Eml^  f  ^  enable  the  South  Wales  Railway  Company  to  sub- 
CouBTowic»  scribe  thereto,"  was  passed.  This  act  recited,  amongst 
other  things,  that  the  construction  of  the  fVaterford, 
Wexford,  Wichlow  and  Dublin  Rtdlway  would  be  bene- 
ficial to  the  interest  of  the  SoiUh  Wales  Railway  Com- 
pany, and  that  the  last-mentioned  Company  had  agreed 
to  subscribe  250,000/.  towards  the  undertaking  of  the 
Waterford  Company,  and  that  it  was  expedient  that  such 
Bubscription  should  be  authorised,  for  which  purpose 
the  authority  of  parliament  was  necessary.  The  South 
Wales  Railway  Company  were  then  empowered  to  sub- 
scribe towards  and  become  shareholders  in  the  under- 
taking of  the  Waterford  Company,  to  the  extent  so 
agreed  or  resolved  to  be  subscribed  by  them  as  afore- 
said. And  it  was  enacted,  that  the  South  Wales  Rail- 
way  Company  might  raise  the  sum  so  resolved  or  agreed 
to  be  subscribed  by  them,  by  the  creation  of  new  shares 
in  their  imdertaking,  and  might  appoint  a  pesson  to 
vote  on  their  behalf  at  any  meeting  of  the  Waterford 
Company,  and  that  such  person,  so  appointed,  might 
vote  at  such  meeting,  as  though  the  shares  held  by  the 
South  Wales  Railway  Company  in  the  Waterford  Com- 
pany were  held  by  him  and  in  his  name ;  and  a  power 
was  given  to  the  South  Wales  Railway  Company  to 
appoint  certain  directors  of  the  Waterford  Company. 

The  parties  to  this  suit  differ  entirely  as  to  the 
alleged  object  and  effect  of  this  act  of  parliament. 

The  bill  alleges,  that  the  South  Wales  Company  ex- 
ercised great  influence  and  control  over  the  Waterford 

Company, 
(fl)  30th  June  18i8,  11  A  12  Vict  c.  xxix. 
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Company,  through  the  instrumentality  of  the  11,200 
shares,  upon  which  the  three  persons,  who  acted  as  their 
trustees,  had  piud  up  all  the  calls  out  of  their  corporate 
funds;  but  that  they  determined  to  exercise  that  influence 
in  a  more  convenient  manner  by  procuring  this  act :  — • 
That  when  the  bill  for  the  act  was  introduced,  a  par- 
liamentary contract  for  a  subscription  of  250,0002.  was 
signed,  and  the  same,  with  a  deposit  of  10  per  cent, 
was  deposited  in  the  f)roper  office,  apparently  with  the 
view  to  a  future  subscription  to  be  bond  fide  made ;  and 
that  the  assent  of  parliament  was  given  for  the  pur- 
pose of  authorising  a  future  subscription,  and  not  to 
oonfirm  and  give  validity  to  the  resolution  under  which 
Alsten^  Barlow,  bluA.  Lewis  had  subscribed  the  11,200 


The  Defendants  deny  positively  the  allegation,  that 
it  was  not  disclosed  to  parliament  that  the  South  Wak$ 
Company  had  previously  subscribed  for  the  11,200 
shares  in  the  Waterford  Company ;  and  they  insist  that 
the  object  and  intention  of  the  act  was  to  confirm  what 
had  been  done. 


1851. 


LOOAN 

o. 

The 

Earl  of 

CoURTOWir. 


I  need  not  say,  that  I  can  know  nothing  of  the  in- 
tention of  the  act,  except  from  the  words  in  which  it  is 
expressed,  applied  to  the  facts  existing  at  the  time; 
and  I  am  so  far  from  being  satisfied  that  all  was  rightly 
disclosed  and  done  in  the  proceedings  to  obtain  the  act, 
that  I  think  there  is  considerable  ground  for  suspicion ; 
but  considering  what  had  been  resolved  or  agreed  upon 
in  1846 :  — not  finding  any  thing,  except  the  resolution 
or  agreement  then  made,  to  which  the  act  could  refer, 
I  am  unable,  in  the  present  state  of  the  case,  to  come 
to  the  conclusion  that  the  act  of  parliament  had  not 
the  effect  of  confirming  the  former  transaction.  I  think 
It  open  to  considerable  question,  but  not  so  doubtful  as 

to 
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1851.  to  make  it  proper  for  this  Court  to  prohibit  the  South 
Wales  Company  from  exercising  their  rights  which  par- 
liament may  have  given  them,  and  which  may  be  theirs ; 
and  as  their  m(mey  is  engaged  in  this  unfortunate 
undertaking,  it  appears  to  me,  that  they  have  an  in- 
terest to  attend  to  the  final  settlement,  and  that  they 
might  be  very  greatly  and  unjustly  injured,  if  they 
were,  at  this  time,  prevented  from  interfering. 

The  third  question  relates  to  calls,  as  to  which 
the  case  seems  to  be  in  this  state :  —many  shareholders 
have  frilly  paid  up  their  calls,  others  have  not,  and 
money  is  wanting  to  satisfy  legal  obligations  of  the 
Company.  It  is  alleged  that  the  Company  seeks  to 
enforce  the  calls  for  illegal  purposes.  That  is  denied^ 
and  it  is  stated  that  there  are  legal  obligations  to  a 
considerable  iunount  which  cannot  be  satisfied  without 
procuring  payment  of  the  calls ;  and,  under  these  cir- 
cumstances, I  am  of  opinion,  that  I  cannot  grant  the 
injunction  prayed,  and  that  I  must  refuse  the  motion 
altogether. 

I  have  come  to  this  conclusion,  on  the  consideration 
of  those  fiu^ts  which  relate  exclusively  to  the  subject  of 
the  motion ;  but  having  carefiilly  read  the  whole  of  the 
evidence,  I  find  myself  bound  to  express  my  opinion, 
that  the  proceedings  of  the  Defendants  have  been,  in 
many  particulars,  conducted  in  a  very  improper  manner, 
and  so  as  to  afibrd  strong  ground  for  complaint  on  the 
part  of  the  shareholders ;  and,  as  matters  stood  at  the 
time  when  the  bill  was  filed,  there  appears  to  have 
been  good  reason  for  applying  for  an  injunction.  I 
therefore  give  no  costs. 

In  the  circumstances  in  which  the  Company  is  now 
placed,  there  seems  to  be  no  doubt  but  that  the  Com- 
pany 
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pany  ought  to  be  dissolved,  and  Its  affairs  wound  up 
and  settled.  No  reason  has  been  given  why  that  course 
should  not  be  adopted,  and  it  seems  to  me  to  be  the 
pkin  duty  of  all  concerned  to  concur  in  doing  it  J£ 
I  had  jurisdiction  and  a  proper  application  were  made 
to  me,  I  should,  upon  the  evidence  now  before  me  and 
having  no  other,  make  an  order  for  the  purpose. 


1861. 


Logan 

V, 

The 
Earl  of 

COURTOWN. 


The  Plaintiff  has  stated  that  the  object  of  his  present 
motion  is  to  obtain  such  order,  or  induce  the  Defend- 
ants to  consent  to  it ;  but  his  formal  proceeding  in  this 
suit  has  quite  a  different  object ;  and  I  cannot  make 
the  particular  order  which  is  asked  for,  and  to  which  I 
do  not  think  the  Plaintiff  entitled,  for  tiiq  purpose  of 
compelling  the  Defendants  to  do  something  else,  which, 
bowerer  desirable  in  itself,  is  not  the  object  of  the 
present  bill 


Motion  refused. 
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Jan.  13, 14.    BROWNE,  on  behalf,  &c,  v.  The  MONMOUTH" 
^^'  ®-  SHIRE  Railway  and  Canal  Company. 


It  has  not 
been  yet 
settled,  to 
what  extent 
or  subject  to 
what  parti- 
cular limita- 
tions the 
jurisdiction 
of  the  Court 
ought  to  be 
exercised,  in 


^T^niS  case  came  on  to  be  argued  on  a  demurrer  to  a 
bill,  filed  by  James  Browne  on  behalf  of  himself 


erroneous 
conduct  of 
Cor|)oration8 
created  by 
Act  of  Par- 
liament for 
public  pur- 
poses ;  but 


and  all  other  the  shareholders  of  the  Monmouthshire 
Railway  and  Canal  Company,  and  certain  persons 
named,  and  stated  to  be  the  committee  of  the  Com- 
pany, and  praying,  that  the  Company  might  be  re- 
strained, by  the  injunction  of  this  Court,  from  de- 
claring or  making  any  dividend  to  any  of  the  share- 
ch^king"fhe'^    holders,   until  they  had   completed  the  railway   and 

branches  by  their  act  of  parliament  authorised  to  be 
made,  and  until  they  had  improTcd  their  existing 
railways,  and  adapted  them  for  the  conyenient  passage 
of  locomotive  steam-engines  and  other  moving  power, 
necessary  for  the  carriage  of  passengers,  animals  and 
the  classes  of  goods,  which  might  be  conveyed  by  the  railway,  and 
this  Court  has  "w^ch  they  might  be  required  to  carry  thereon,  and 

been  called  on  until 

to  interfere, 

arise  from  a  combination,  1.  of  acts  illegal  as  to  the  public;  2.  breaches  of  contract 
with  the  subscribers  ;  and  3.  acts  incapable  of  being  rectified  by  the  shareholders 
themselves,  in  the  excrci:ic  of  their  own  powers. 

It  is  necessary  in  such  cases  to  distinguish  between  the  duty  of  the  governing 
body  to  the  public  and  their  duty  to  their  shareholders. 

After  the  expiration  of  the  time  for  completing  a  railway,  which  by  their  Act 
the  Company  were  **  required  "  to  make,  a  bill  was  filed  by  a  shareholder  seeking  to 
restrain  the  Company  from  making  any  dividend,  until  the  whole  of  the  works 
bad  been  completed.  A  general  demurrer  was  allowed,  on  the  ground  that  the 
non-completion  being  a  public  wrong,  the  Court  had  not  jurisdiction  to  interfere, 
and  that  the  misapplication  of  the  income  was  the  subject  of  internal  r^ulation. 

This  Court  do&t  not  attempt  to  direct  the  performance  of  all  the  duties  which 
the  governing  bodies  of  such  Companies  owe  to  the  shareholders  ;  but.  on  the  con- 
trary, leaves  to  the  Companies  themselves  the  enforcement  of  all  the  duties  arising 
out  of  matters  which  are  the  subject  of  internal  management. 

It  cannot  be  safely  said,  that  in  no  case  whatever  Joint  Stock  Companies  ought 
to  be  allowed  to  divide  any  profits  or  receive  any  tolls,  until  all  their  works  have 
been  completed. 

Disapproval  of  the  practice  of  filing  demurrers,  in  llailway  cases,  on  mere  formal 
and  technical  grounds. 
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Tintil  they  had  provided  such  carriages,  locomotive 
6team-en^nes  and  other  moving  power  as  aforesaid,  for 
the  accommodation  and  convenience  of  the  public,  and 
until  all  necessary  facilities  had  been  afforded  by  the 
Company,  as  well  for  conveying  passengers,  animals  and 
goods  along  the  railways,  as  for  taking  passengers 
animals  and  goods  to  and  from  the  same. 

The  case  made  by  the  bill,  so  far  as  it  seems  neces- 
sary to  state  it  on  this  occasion,  was,  that  by  an  act  of 
parliament  passed  in  the  year  1792(a),  the  company 
of  proprietors  of  the  Monmouthshire  Canal  Navigation 
was  incorporated  and  empowered,  in  the  manner  therein 
mentioned^  to  make  certain  canals  and  rail  or  waggon- 
ways  and  roads :  —  That  by  another  act  of  parliament, 
made  in  the  year  1797  (J),  the  Monmouthshire  Canal 
Kayigation  was  extended,  and  the  former  act  explained 
and  amended.  And  that  by  another  act  of  parliament, 
madem  the  year  1802(c),  the  proprietors  of  theitfbn- 
vmthshire  Navigation  were  empowered  to  make  cer- 
tain railways,  to  communicate  with  the  Monmouthshire 
Canal  Navigation,  and  to  raise  money  to  complete  their 
imdertaking,  and  the  former  acts  were  explained  and 
unended. 


1851. 


Browne 

r. 
The  MoN- 

HOUTHSHIRB 

Railway 
and  Canal 
Company. 


On  the  31st  day  of  July  1843,  an  Act  (</),  intituled 
"An  Act  to  authorise  the  Company  of  proprietors  of 
the  Monmouthshire  Canal  Navigation  to  make  a  railway 
from  Newport  to  Ponty  Pool;  and  to  enlarge  the  powers 
of  the  several  Acts  relating  to  the  said  Company,"  re- 
<»i?ed  the  royal  assent,  and  thereby  it  was  recited,  that 
the  Company  had  made  and  maintained  the  canal  in 
the  first  act  mentioned,  and  the  extension  thereof  in 
the  second  act  mentioned^  and  the  railroads  or  tram- 
roads 


(fl)  32  Geo,  3.  c.  cii. 
(*)  37  Geo.  3.  e.  c. 

Vol.  xni. 


(c)  42  Geo,  3.  e.  cxv. 
(^  8  &  9  rtd.  c.  clxix. 


D 


34 


CASES  IN  CHANCERY. 


1851. 


Browks 

V. 

The  MoN* 

MOUTHSHIRB 

Railway 
and  Camd 
Company. 


roads  in  the  first  and  third  acts  mentioned ;  and  that 
the  making  of  a  railway  from  Newport  to  Ponty  Pod, 
with  the  branches  there&om,  which  were  after  men- 
tioned^  wonld  be  of  great  public  advantage,  and  the 
Company  were  willing  to  make  and  maintain  the  same, 
if  empowered  so  to  do,  and  that  it  would  also  be  of 
great  public  advantage,  if  the  Company  were  empowered 
to  improve  their  existing  railways,  and  to  become  car- 
riers of  passengers,  animals,  and  goods  along  their 
canak  and  railways ;  and  it  was  enacted,  that  the  Lands 
Clauses  Consolidation  Act  of  1845,  and  the  Bailways 
Clauses  Consolidation  Act  of  1845,  should,  subject  as 
therein  mentioned,  be  incorporated  with  that  act,  and 
that  the  powers  contained  in  the  former  acts  relating 
to  the  Company  should  extend  to  and  operate  with 
that  act.     And  by  the  same  act,  after  empowering  the 
Company  to  raise  119,100^  in  shares,  and  to  make  and 
enforce  the  payment  of  calls,  and  to  borrow  120,000^ 
on  mortgages  or  bonds,  and  for  the  transaction  of  huair 
ness  by  a  committee,  and  for  keeping  accounts,  and 
exhibiting  balance  sheets,   and   preparing  a  scheme, 
shewing  the  profits  (if  any)  and  apportioning  the  same, 
or  so  much  thereof  as  the  committee  might  consider 
applicable  to  the  purposes  of  a  dividend,  and  making 
various  other  regulations  to  be  observed  by  the  Com- 
pany, power  was  given  to  make  the  raUway,  consist- 
ing of  the  main  line  and  branches  therein  particularly 
described;  and  it  was  enacted  (a),  that  the  powers  of 
the  Company,  for  the  compulsory  purchase  of  lands, 
should  not  be  exercised  after  the  expiration  of  three 
years  from  the  passing  of  the  act  (t.  e.  not  after  the 
31st  July   1848>     And(&)   that   the  railway   should 
be  completed  within  three  years  from  the  passing  of 
the  act  (u  e.  before  the  31st  July  1848);  and,  on  the 
expiration  of  such  period,  the  powers  granted  to  the 

Company 


(a)  Sect.  100. 


(b)  Sect.  102. 
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Company  for  makiiig  the  railway  or  otherwise  in  re- 
lation thereto,  should  cease  to  be  exercised,  except  as 
to  80  much  as  should  then  be  completed.  The  Com- 
psnj  were  then  authorised  to  demand  such  tolls  as 
therein  mentioned,  for  the  use  of  the  railway.  And  it 
was  enacted,  that  they  should,  and  they  were  thereby 
ftqfttfedy  within  three  years  after  the  passing  of  the 
act,  to  improve  their  existing  railways,  whenever  that 
niglit  be  necessary,  to  adapt  them  for  the  convenient 
panage  of  locomotive  steam  engines,  for  the  carriage  of 
goods  and  merchandise  at  reasonable  rates  of  speed 
and  to  provide  and  maintain  such  and  so  many  car- 
nages and  locomotive  steam  engines  and  other  moving 
pover,  as  might  be  necessary  for  the  carriage  of  pas- 
flengers,  animals,  and  goods  which  might  be  conveyed 
to  thdr  railways,  and  which  they  might  be  required  to 
cany  thereon.  And  it  was  enacted,  that  the  Company 
akoold,  and  they  were  required,  to  carry,  as  conmion 
Mieis  for  hire,  on  their  existing  railwajrs,  within  three 
jcsrs  after  the  passing  of  the  act,  and  also  on  the 
nQway  (thereby  authorised),  when  and  so  soon  as  the 
Mine  should  be  open  for  traffic,  by  means  of  locomotive 
Bteam  engines  or  other  moving  power,  in  their  own 
canines  and  in  the  carriages  of  other  persons,  all  pas- 
aei^ers,  animals,  and  goods  which  might  be  brought  to 
their  rulway  and  which  they  might  be  required  to 
convey  thereon. 
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It  appeared,  by  the  provisions  of  this  Act,  that  at  the 
end  of  three  years  from  the  passing  of  the  Act,  the 
compulsory  power  to  purchase  land  was  to  cease  (a), 
the  Bailway  was  to  be  completed  (6),  and  the  Company 
were  to  carry  as  common  carriers  for  hire,  on  their 
existing  railways,  passengers,  animals,  and  goods  (c). 

In 

(a)  Sect.  100.  (b)  Sect.  102.  (c)  Sect.  128. 
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In  the  year  1848,  an  Act  of  Parliament  was  passed  (a), 
whereby  the  name  of  the  Company  was  changed ;  and  it 
was  enacted,  that  the  Company,  Instead  of  being  called 
the  Company  of  Proprietors  of  the  Monmouthshire 
Canal  Navigation,  should  be  called  the  Monmouthshire 
Railway  and  Canal  Company.  And  it  was  thereby 
enacted,  that  the  powers  of  the  Company  for  the  com- 
pulsory purchase  of  lands  might,  as  to  certain  scheduled 
lands,  be  exercised  for  the  term  of  two  years  from 
the  passing  of  that  Act  {u  e.  until  the  14th  Avgust 
1850) ;  and  that  the  term,  by  the  former  Act  limited 
for  the  improvement  of  the  existing  railways  of  the 
Company,  when  necessary  to  adapt  them  for  the  con- 
venient passage  of  locomotive  steam  engines  at  reason- 
able rates  of  speed,  should  be  extended  until  the  14th 
day  of  August  1849,  and  that  the  term  limited  for  the 
completion  of  the  Newport  and  Ponty  PO0/ Railway,  and 
of  the  works  by  the  recited  Act  authorised  and  re- 
quired, should  be  extended  and  enlarged  for  the  term 
of  two  years  from  the  passing  of  the  Act ;  and  that 
the  powers  granted  by  the  Act  for  those  purposes, 
respectively,  might  be  exercisied  during  such  extended 
periods. 

This  bill,  which  was  filed  on  the  9th  of  November 
last,  alleged :  — 


1,  That  the  Company  had  neglected  to  complete 
the  Newport  and  Ponty  Pool  Railway :  —  that  they  had 
discontinued  all  their  works  for  the  construction  there- 
of, and  refused  to  take  any  steps  for  resuming  their 
operations  thereon,  and  that  no  part  thereof  was,  at 
the  expiration  of  the  extended  period  of  two  years,  or 
was  now,  completed,  or  opened  for  the  conveyance  of 
passengers  or  goods. 

2.  That 

(a)  11  &  12  F»c/.  c.cxx. 
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2.  That  a  part  of  the  railways  of  the  Company  exist- 
ing at  the  time  when  the  last  Act  passed  (viz.  the  Blaen^ 
aim  Bulway),  which  it  was  necessary  to  improve  in 
Older  to  adapt  it  for  the  convenient  passage  of  loco- 
motiTe  steam  engines,  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at 
the  expiration  of  the  extended  period  (viz.  the  14th 
Auguit  1849),  and  had  not  yet  been  improved  and 
adapted,  but  still  remained  and  was  unfit  for  such  con- 
Tenient  passage  of  locomotive  steam  engines. 

3.  That  no  carriages  or  locomotive  steam  engines  or 
other  motive  power  had  been  provided,  nor  had  any 
other  measures  been  adopted  by  the  Company,  for  the 
carriage  of  passengers,  animals,  or  goods  thereon. 

4.  That  the  Company  never  had  discharged,  and  did 
not  dischai^e,  the  office  of  common  carrier  on  the  Blae- 
nacon  Railway. 

The  bill  alleged,  that  the  Company  possessed  the  ne- 
<^C88ary  powers  to  complete  their  works,  and  that  they 
assigned  no  reason  (except  their  want  of  funds)  for  not 
doing  what  was  required.  But  they  alleged  their  want 
of  funds,  and  their  inability  to  raise  money  for  the  pur- 
pose, as  the  reason  for  their  neglect  to  comply  with 
Ae  exigencies  of  their  Acts  of  Parliament,  in  respect  of 
the  several  matters  complained  of.  And  it  was  alleged, 
that  in  this  state  of  things,  they  had  received  a  con- 
siderable income  from  the  employment  of  their  canals 
ukI  some  parts  of  their  roads ;  and  that  instead  of  ap- 
plying such  income,  as  part  of  their  property,  in  com- 
pleting their  works,  according  to  their  engagement  and 
b  performance  of  their  duty  under  their  Acts  of  Par- 
liament, they  had  (notwithstanding  the  liability  under 
which  their  default  had  placed  them)  considered  and 
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claimed  to  be  entitled  to  consider  so  much  of  their  income 
as  they  thought  proper  as  profit,  and  they  had,  accord- 
ingly, divided,  and  claimed  to  be  entitled  to  divide,  the 
same  as  profit  among  the  shareholders.  As  to  the 
past  dividends,  it  was  alleged  for  them,  that  since 
1845,  they  had  gone  on  making  dividends,  not  antici- 
pating any  difiiculty  in  raising  capital ;  but  the  difiiculty 
having  occurred,  they  were,  nevertheless,  proceeding  to 
declare  dividends.  And  it  being  alleged,  that  they  had 
no  funds  and  no  prospect  of  obtaining  funds  available 
for  the  works  and  improvements  which  it  was  theur 
duty  to  make,  except  the  funds  out  of  which  they  were 
about  to  declare  a  dividend,  and  that  their  obligation 
to  make  such  works  and  improvements  was  an  existing 
liability,  which  ought  to  be  discharged  before  any  pro- 
fits were  declared  or  divided,  this  bill  was  filed  for  an 
injunction  to  restrain  them  from  doing  so. 

The  Defendants  demurred  for  want  ^f  equity^  and 
the  demurrer  now  came  on  for  argument 

Mr.  K  Palmer  and  Mr.  Campbell  in  support  of  the 
demurrer. 

This  case  is  not  like  that  of  Carlisle  v.  The  South 
Eastern  Railway  Company  {a\  where,  by  the  act  of  par- 
liament, the  Company  were  prohibited  dividing  profits, 
until  the  branch  railway  had  been  completed.  Here, 
the  Act  contemplated  the  application  of  capital  only 
towards  the  completion,  and  left  the  decision  as  to  divi- 
dends on  the  subscribed  capital  to  the  discretion  of  the 
Company.  It  is  a  matter  of  internal  management  to  be 
determined  by  the  exercise  of  the  judgment  and  dis- 
cretion of  the  general  body  and  the  Committee,  and  a 

matter 


(a)  1  Mac,  Sf  Gor.  689.,  and  2  Hall  ^  Twclh,  366, 
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matter  which  cannot  be  administered  in  this  Court  (a). 
If  thiB  demurrer  be  overruled,  the  result  will  be  that 
no  dividends  can  be  paid  by  any  public  company,  until 
they  have  completed  the  whole  of  their  works,  or  have 
in  hand  a  fund  sufficient  for  its  completion* 

2.  The  Act  complained  of  is  one  affiscting  the  public 

generally,  a  public  injury,  for  which  perhaps  a  remedy 

might  be  found  by  mandamus,  but  which  this  Court  has 

BO  jurisdiction  to  meddle  with,  for  if  it  will  neither 

decree  the  rebuilding  or  the  repairing  of  a  house,  hfcr^ 

thri^  it  will  not  direct  the  completion  of  a  work  of  the 

magnitude  of  a  line  of  railway ;  Heathcote  v.  The  North' 

Staffordshire  Railway  Company  (b).      Besides,  if  the 

compulsory  powers  have  ceased,  it  is  no  longer  possible 

to  complete  it.     The  alleged  public  wrong  should,  if 

at  all,  be  remedied  at  the  suit  of  the  Attorney-General, 

and  not  of  a  shareholder. 
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Mr.  Turner  and  Mr.  fV.  M.  Jamesj  contrct,  in  support 
ofthelnlL 


The  acts  of  parliament  constitute  the  contract  be- 
tween the  Company  and  the  public,  and  it  imposes  on 
the  Company  the  duty  and  obligation  of  completing  the 
whole  undertaking,  which  was  the  price  on  which  the 
spedal  parliamentary  powers  and  the  right  of  receiving 
tolls  were  given  them.  They  must  perform  the  cou- 
pon which  accompanied  the  grant;  as  in  the  case 
of  a  l^acy  upon  condition,  a  party  accepting  it  can- 
not afterwards  renounce  it,  for  the  purpose  of  reliev- 
ing himself  from  the   burthen:   Attomey^General  v. 

Christ's 

(«)  Fou  V.  HarboUle,  2  Harcj      Minen  Company ,  2  Philiipt,  740., 
461.;  MozUy  v.  AUton,  1  PAt/-      1  HaU  4"  Tivel/s,  85. 
^,  790. ;  Lord  v.  The  Copper  (b)  2  Mac.  4r  Gor.  p.  111. 
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Chrisfs  Hospital  (a).  Here  the  act  of  parliament  is  im- 
perative, for  it  "  requires  "  the  Company  to  improve  the 
old  railways,  and  to  become  common  carriers.  By  the 
terms  of  these  acts  a  division  of  profits  before  the  com- 
pletion is  unauthorised.  The  time  for  the  completion  has 
elapsed,  and  this  obligation,  which  remains  unsatisfied, 
must,  like  the  other  debts  and  obligations  of  the  Com- 
pany, be  brought  into  the  account  and  discharged,  before 
any  profit  can  properly  be  said  to  have  been  made;  and 
whilst  there  are  no  profits,  there  ought  to  be  no  dimi- 
nution of  the  capital  by  a  distribution  of  dividends, 
Salomons  v.  Lcdng  (b)  shews  the  obligation  of  a  Company 
to  apply  all  its  funds  towards  the  purposes  directed; 
it  was  there  held,  that  '^a  railway  company  is  bound 
to  apply  all  its  monies  and  property  for  the  purposes 
directed  and  provided  for  by  the  act  of  parliament,  and 
not  for  any  other  purpose  whatever :  —  that  any  ap- 
plication of  or  dealing  with  the  capital,  fnnds,  or  money 
in  any  manner  not  distinctly  authorised  by  the  Act  is 
ill^al ;  and  that  where  directors  for  purposes  not  autho- 
rised by  the  Act,  or  proceeding  to  involve  the  Com- 
pany or  shareholders  in  liabilities  to  which  they  never 
consented,  relief  may  and  ought  to  be  given  in  this 
Court.'' 


2.  Thb  is  not  a  matter  of  internal  management :  for, 
applying  the  usual  test,  the  act  complained  of  is  such 
that  it  could  not  be  rendered  valid  as  against  a  single 
dissentient  shareholder.  It  is  a  breach  of  trust  to  divide 
capital  as  profit  against  the  will  of  one  partner ;  and 
every  one  who  might  receive  it  would  do  so  with  notice 
of  the  breach  of  trust,  and  as  implicated  therein  would 
be  responsible.  The  managing  body  have  no  right  to 
commit  a  public  wrong,  and,  as  was  said  in  Cohen  v. 

Jfllhinsony 
(a)  1  Buu.  *  2IyL  626.  (*)  12  Beav.  339. 
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Wilkinson  (a),  inyolye  the  eharcholdcrs  in  the  conse- 
quence. 

Mr.  J3.  Palmer  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 
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The  Masteb  of  the  Eolls. 

Under  the  Act  of  Parliament  (ft)  which  received  the 
royal  assent  on  the  14th  of  August  1848,  it  was  the 
duty  of  the  Company,  on  or  before  the  14th  day  of 
August  1849,  to  improve  their  existing  railways,  where- 
ever  it  might  be  necessary,  to  adapt  them  for  the  con- 
venient passage  of  locomotive  steam  engines  at  reason- 
able rates  of  speed ;  and  they  ought,  on  or  before  the 
14th  August  1850,  to  have  completed  the  Newport  and 
Ponty  Pool  Bailway,  and  the  works  authorL^ed  and  re- 
quired by  the  former  Act. 

This  bill,  which  was  filed  on  the  9th  of  November 
last,  alleged :  — 

1.  That  the  Company  have  neglected  to  complete 
the  Newport  and  Ponty  Pool  Railway ;  that  they  have 
discontinued  all  their  works  for  the  construction  there- 
of, and  refuse  to  take  any  steps  for  resuming  their 
operations  thereon,  and  that  no  part  thereof  was,  at 
the  expiration  of  the  extended  period  of  two  years,  or 
is  now,  completed  or  opened  for  the  conveyance  of 
passengers  or  goods. 

2.  That 


Feb.  8. 


(a)  12^^09.137. 


(6)  11  &  \2Vict.  c.cxjc. 
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2.  That  a  part  of  the  railways  of  the  Company 
existing  at  the  time  when  the  last  Act  passed  (viz.  the 
Blaenavon  Railway ),  which  it  was  necessary  to  improye^ 
in  order  to  adapt  it  for  the  oonyenient  passage  of  loco- 
motiye  steam  engines  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at 
the  expiration  of  the  extended  period  (yiz.  the  14th  of 
August  1849),  and  has  not  yet  been,  improved  and 
adapted,  but  still  remains  and  is  unfit  for  such  conve* 
nient  passage  of  locomotive  steam  engines. 

3.  That  no  carriages  or  locomotive  steam  engines  or 
other  motive  power  have  been  provided ;  nor  have  any 
other  measures  been  adopted  by  the  Company  for  the 
carriage  of  passengers,  animals,  or  goods  thereon. 

4.  That  the  Company  never  have  ^scharged,  and  do 
not  discharge,  the  office  of  common  carrier  on  the  Blae^ 
naocn  Railway. 

If  these  allegations  be  true,  and,  on  this  occasion^ 
they  most  be  taken  to  be  so,  it  is  plain  that  the  Com- 
pany have  not  obeyed  the  Act  of  Parliament,  and  have 
not  performed  the  duty,  in  consideration  of  which  the 
powers  which  were  conferred  upon  them  were  given :  — 
they  are  in  default 

The  Defendants  have  demurred  for  want  of  equity ; 
and  the  real  question  upon  which  the  decision  of  the 
Court  is  required,  appears  to  me  to  be  very  properly 
r^sed  on  such  a  demurrer. 

Certain  formal  and  technical  causes  of  demurrer  are 
also  stated.  As  the  facts  and  circumstances  of  this 
case  do  not,  in  my  opinion,  require  me  to  decide  upon 
those  formal  and  technical  objections,  I  may  be  allowed 

to 
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to  observe,  without  any  direct  reference  to  this  case, 
that  such  demurrers  are  quite  proper  to  be  filed  in  cases 
where  they  are  required  to  secure  due  attention  to 
all  interests  inyolved  in  the  decision ;  yet  that  merely 
foraud  and  technical  causes  of  demurrer  seem  to  me  to 
be  too  commonly  assigned  in  the  cases  affecting  railway 
companies  and  joint  stock  companies,  on  the  apparent 
ground,  that  if  they  do  no  good,  they  are  not  likely  to 
do  much  harm,  and  may  posdbly  increase  the  expense 
and  tend  to  the  embarrassment  of  the  Plaintiff,  and 
create  delay,  which  may  be  of  some  convenience  to  the 
Defendant.  It  seems  not  to  be  sufficiently  considered, 
that  a  character  for  fairness  and  a  willingness  to  meet 
objections  and  facilitate  the  settlement  of  disputed 
questions,  on  fit  occasions,  would  contribute  much  more 
to  the  honour  and  credit  of  the  companies  and  their 
^Qts,  than  a  character  for  skill  and  adroitness  in 
''^^ffing  investigation  by  unneoe8§ary  litigation  and 
delay. 
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For  the  purpose  of  considering  the  demurrer  for 
^^^t  of  equity,  the  material  facts  are :  —  That  the 
^e  appointed  for  the  completion  of  the  works  haj9 
^psed,  and  the  works  are  not  performed :  —  that  nothing 
"^l>^es  the  completion  of  the  works  but  want  of  money : 
"^  tJiat  capital  cannot  at  this  time  be  raised,  either  by 
*^s  or  loans: — that  they  have  monies  arising  from 
^<^me  which  ought  to  be  applied  in  satisfaction  of 
^^ir  liabilities,  and  that  the  obligation  to  complete  their 
^orks  is  a  liability. 


The  argument  for  the  Defendants  is,  that  these  acts 

io  not  require  any  such  application  of  income,  but 

clearly  treat  capital  as  the  fund  by  means  of  which  the 

^orks  are  to  be  executed ;  and  that  the  capital  is  to  be 

raised  by  shares  and  by  money  borrowed  on  mortgage 

or 
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or  bond.  That  the  Company  not  having  raised  all 
their  capital,  and  being  in  a  difficulty,  which  may  be 
only  temporary,  in  enforcing  calls  or  borrowing  on 
mortgage  or  bond,  have  a  discretion  as  to  the  appli- 
cation or  appropriation  of  their  income,  and  that  this 
discretion  is  not  to  be  restricted  or  limited  any  other- 
wise than  by  express  enactment. 


The  Plaintiff,  on  the  other  hand,  allies,  that  Com- 
panies, deriving  their  extraordinary  powers  from  parlia- 
ment, are  considered  and  ought  to  be  treated  as  having 
contracted  vnth  the  public  to  perform  the  works,  and 
ought  not  to  be  allowed  to  divide  any  profits  without 
completing  the  works,  and,  having  undertaken  the  execu- 
tion of  the  works  within  a  certain  time,  are  not,  after 
the  lapse  of  that  time,  to  be  justified  in  dividing  any 
profits  arising  from  their  incomplete  works,  leaving  the 
rest  undone,  either  altogether,  or  for  so  long  a  time,  as 
may  suit  their  own  convenience,  or  till  a  favourable 
opportunity  may  arise  of  nosing  money  by  shares  or 
loans,  for  the  completion  of  the  works,  at  a  time  ad- 
vantageous to  themselves.  That  the  expense  of  com- 
pleting the  works  is]  the  amount  of  a  debt  owing  by 
the  Company,  and  ought  to  be  taken  into  account  in 
making  up  their  balance  sheet,  it  being  unjustifiable  to 
compute  profit,  without  taking  debts  into  account. 

Having  given  my  best  attention  to  the  case,  and 
thinking  it  of  very  great  importance  and  some  difficulty, 
I  am,  on  the  whole,  of  opinion,  that  this  bill  cannot  be 
sustained. 


The  jurisdiction  of  this  Court  has,  in  several  cases, 
been  very  usefully  applied,  in  preventing  or  checking 
the  erroneous  conduct  of  corporations  created  by  act  of 
parliament  for  public  purposes ;  but  it  is  not  settled  to 

what 
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wkt  extent,  or  subject  to  what  particular  limitations, 
the  jurisdiction  ought  to  be  exercised;  and,  unless  par- 
liament should  think  fit  to  lay  down  rules  for  the  guid- 
ance of  the  Court,  litigation  must  take  place.  The 
class  of  cases  in  which  the  Court  has  often  been  called 
on  to  interfere  are  those  which  arise  out  of  a  combination 
of :— 1.  Acts  in  themselves  illegal,  considered  as  breaches 
of  contract  with  the  public ;  2.  acts  which  are  breaches 
of  contract,  express  or  implied,  with  the  subscribers  to 
the  undertaking ;  and  3.  acts  erroneous  or  breaches  of 
contract,  incapable  of  being  rectified  by  the  shareholders 
themselves,  in  the  exercise  of  their  own  powers. 

In  almost  all  cases,  it  is  necessary  to  dbtinguish  two 

tflingg,  which,  although  they  often  are,  and  always  ought 

^  be,  concurrent,  are  in  themselves  distinct,  and  are 

^^T  apt  to  be  confounded.     There  is  the  duty  of  the 

^ttimittee,  directors  or  governing  body,  to  the  public,  and 

w^eiir  duty  to  the  shareholders,  whom  they  represent. 

'-li  this  case,  the  duty  of  the  committee  to  the  public 
^^**^cj  it  imperative  upon  them  to  complete  their  works 
^^  limited  time ;  and  to  let  the  works  remain  unfinished 
^ft^X"  the  expiration  of  the  time,  is  a  violation  of  their 
^^^y  to  the  public,  and  a  violation*  which,  if  permitted, 
^^uld  enable  the  Company  to  do  that  which  this  Court 
"^^  repeatedly  exercised  its  jurisdiction  and  power  to 
P^vent.     If  they  are  allowed  to  neglect  the  completion 
of  their  works  till  after  the  expiration  of  the  time,  and 
^en  to  make  profit  of  so  much  as  they  had  done,  and 
to  abandon  the  rest,  it  would  seem,  that  the  means 
i&ight,  at  any  time,  be  found,  to  abandon  any  part  of 
their  works,  at  their  own  pleasure,  and  thus  might  ex- 
tensive fraud  be  committed  upon  shareholders,  who  had 
subscribed  for  the  whole  works.     Such  permitted  viola- 
tion of  a  duty  to  the  public  would  shew  a  most  unfor- 
tunate 
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tunate  state  of  the  law,  and  be,  in  my  opinion,  a  great 
injury  to  the  public ;  but,  r^arding  this  as  a  public 
wrong,  or  as  a  violation  of  duty  to  the  public,  it  does . 
not  appear  to  me  that  tlus  Court  has  jurisdiction  to 
interfere.  The  case  does  not  come  within  any  decided 
case,  or  within  the  principle  of  the  cases,  in  which  the 
Court  has  interfered  to  prevent  the  application  of  funds 
subscribed  for  a  whole  purpose,  to  the  completion  of  a 
part  of  it  only. 


Nor  can  it,  I  think,  be  safely  said,  that  joint  stock 
companies  ought  in  no  case  whatever  to  be  allowed 
to  divide  any  profits,  or  receive  any  tolls,  tUl  all  their 
works  have  been  completed.  If  parliament  so  en- 
acted, it  would  probably  be  much  better  for  the  public, 
and  also  for  the  companies  or  shareholders  themselves. 
But  it  is  plain,  that  the  affidrs  of  a  company  might  be 
in  such  a  state,  with  such  probability  of  being,  at  any 
time,  able  to  raise  all  the  capital  required  for  the  com- 
pletion of  their  works,  that  there  would  be  no  risk 
whatever  in  dividing  some  interim  profits.  But  so  far 
as  the  public  interest  is  concerned,  I  do  not  think  that 
this  Court  has  jurisdiction  to  interfere  on  such  a  bill  as 
this. 


As  to  the  duties  which  the  governing  body  of  such 
a  Company  owe  to  their  constituents,  the  shareholders, 
this  Court  does  not  attempt  to  direct  the  performance 
of  all  such  duties,  but,  on  the  contrary,  leaves  to  the 
Companies  themselves  the  enforcement  of  all  the  duties 
arising  out  of  matters  which  arc  the  subject  of  in- 
ternal regulation.  It  seems  very  improper  and  very  im- 
prudent to  treat  as  profit  any  part  of  their  funds  or 
income,  at  a  time  when  they  are  without  the  pecuniary 
means  of  performing  the  works  which  they  are  bound 

to 
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to  perform,  in  discharge  of  their  duty  to  the  public. 
The  committee,  with  the  sanction  of  the  shareholders, 
are  proceeding  in  a  manner  which  (being  attended  with 
a  constant  breach  of  public  duty)  may  result  in  the 
most  serious  injury  to  the  shareholders,  in  the  same 
manner  that  any  bad  management  injures  those  whose 
interests  are  affected  by  it ;  but  they  do  it  for  them* 
sdves,  and  must  suffer  the  consequences. 
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I  think,  therefore^  that  the  demurrer  for  want  of 
equity  must  be  allowed.  It  appears  to  me,  first,  that 
this  Court  has  not  jurisdiction  to  interfere  on  the  mere 
ground  that  the  Defendants  are  acting  in  violation  of 
their  duty  to  the  public  (a),  and,  secondly,  that  the 
misapplication  of  the  income  is  the  subject  of  internal 
Isolation. 


(a)  See  7^  Skhmert  Company  v.  TIte  Iritk  Society,  7  Beav* 
593.«  and  on  appeal  12  0. 4*  FmA25. 
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Jan,  16. 17.        STEVENS  V.  The  SOUTH  DEVON  RaUway 
^'^'  ®-  Company. 

In  a  Railway  HPHIS  was  a  motion,  made  on  behalf  of  the  Plaintiff, 

Sere'were  ^^^  ^^  injunction  to  restrain  the  Defendants  from 

two  classes  of  using  or  applying  the  funds,  monies,  or  credit  of  the 

A  Ken^r"*  Company,  in,  for,  or  towards  the  payment  of  the  costs, 

meeting  au-  charges,  and  expenses,  of  or  incidental  or  preparatory 

Directors  to  to  the  introduction  into  and  prosecution  in  Parliament, 

apply  to  Par-    ^f  f^^^^  bajg  mentioned  in  the  Plaintiff's  bill  of  com- 
liainent  for  an 

Act,  which  plaint,  or  either  of  them,  or  any  other  bill  for  the  like 

^T   Jr*^^  purpose;  and  also  from  introducing  or  soliciting  the 

alter  the  ex-  said  two  bills,  or  any  other  bill  for  the  like  purposes,  or 

Md°mte?ests  "^^^  the  name  or  seal  of  the  Company  for  the  intro- 

of  the  two  duction  or  soliciting  of  such  bills,  or  either  of  them. 

classes  inter 
te.  Held,  that 

such  an  ap-  jj^g   South   Devon  Railway  Company  was    incor- 

phcation  was  n  -n    ^^  1  .  t      f 

not  a  breach  poratcd  by  an  Act  01  Parliament,  to  which  the  royal 

of  trust  or  assent  was  ^ven  on  the  4th  day  of  July  1844  (a),  and 

to  hold  other-  by  which  it  was  provided,  that  the  sum  of  1,100,000/. 

be^apDly^ne  should  be  the  capital  of  the  Company,  and  that  the 

too  strictly  game  should  be  divided  into  22,000  shares,  each  of  the 

ComparnTthe  amount  of  50/.,  and  every  person  subscribing  50L  to  the 

prinonles  ad-  capital  was  to  be  deemed  a  shareholder  of  the  Com- 

applicable  to  pany,  and  to  have  one  share  therein  allotted  to  him.   And 

private  part-  ^fter  the  whole  of  the  sum  of  1,100,000/.  should  have 

nerships,  rest- 

ing  on  private  been 

contracts  un-  /^)  g  y^^^^  ^^  jxviii. 

connected 

with  public  duties  and  interests,  and  capable  of  dissolution. 

Upon  the  application  of  a  shareholder  of  one  of  such  two  classes,  for  an  injunction 
to  restrain  the  application  to  Parliament,  and  the  use  of  the  corporate  seal  and  the 
application  of  the  corporate  funds  for  that  purpose,  the  CJourt  refused  to  restrain 
the  application  to  Parliament,  or  the  use  of  the  corporate  seal  for  that  purpose,  but 
restrained  the  application  of  the  funds  and  monies  of  the  Company  towards  the 
payment  of  the  costs. 
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boen  subscribed  for,  and  one  half  thereof  actually  paid 
nj^  the  Company  was  empowered  to  borrow,  on  mort- 
gage or  bond,  such  sum  of  money  as  should,  from  time 
to  -time,  be  authorised  to  be  borrowed,  by  order  of  a 
gexienil  meeting,  not  exceeding  in  the  whole  366,8002^ 

Sy  a  resolution  of  the  Company  entered  into  in 
Amtffttit  1844,  it  was  resolved,  that  the  Directors  should 
take  measures  to  reduce  the  amount  of  the  capital  from 
1»X  00,0007.  to  1,000,00021;  and  consequently,  2000  of 
tli.o  shares  which  they  were  authorised  to  issue  were  not 
imued. 


1851. 
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IBy  an  Act  of  Parliament,  which  received  the  royal 
Assent  on  the  28th  of  August  1846  (a),  the  Company 
^aa  authorised  to  raise,  by  creating  new  shares  or  stock, 
ft  further  sum,  not  exceeding  500,000/.,  with  a  proviso, 
^lutt  the  new  shares  so  to  be  created  should  be  of  such 
nominal  amount,  and  entitled  to  such  privileges  as  the 
Company  might  determine. 

-At  an  extraordinary  meeting  of  the  shareholders, 
beld  on  the  9th  day  of  January  1847,  the  Directors 
^ere   authorised  to    raise    the   additional   capital    of 
500,000/.,  in  such  manner  as  they  might  deem  expe- 
^ent,  and  for  the  interest  of  the  Company.     On  the 
19th  of  January  1847,  in  pursuance  of  that  authority, 
^  Directors  resolved,  that  the  sum  of  500,000/.  should 
^  nused  by  the  creation  of  half  shares  of  25/.  on  the 
15th  of  March  1847 ;  that  6  per  cent  per  annum  should 
^  guaranteed,  until  the  15th  of  March  1857,  upon  all 
^  duly  paid,  and  upon  all  sums  received,  in  anticipa- 
tion of  calls,  by  authority  of  the  Board  of  Directors, 
^  respect  of  such  half  shares ;  and  that  the  guarantee 

should 
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(a)  10  Vict,  e,  ccccii. 
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ahould  not  exclude  the  shareholder  from  participatiDg 
in  any  higher  rate  of  dividend,  for  the  time  being  pay- 
able on  the  whole  shares. 

In  pursuance,  and  upon  the  terms  of  those  resolu- 
tions, the  Directors,  on  the  15th  of  March  1847,  issued 
20,000  half  shares  of  262.  each. 

Under  these  drcumstances,  there  were  two  classes  of 
shareholders, — viz.  the  holders  of  ori^nal  or  60^  shares, 
and  the  holders  of  the  25L  or  half  shares. 


The  Plaintiff  belonged  to  the  first  class :  he  was  the 
holder  of  or  interested  in  a  great  many  ori^nal  shares, 
and  had  paid  about  70,0002.  for  calls  thereon:  he  was 
not  the  holder  of  any  2SL  or  half  shares. 

It  was  said,  that  the  Company  had  borrowed  all  the 
money  ihey  were  entitled  to  raise  on  mortgage  or  bond, 
and  that  the  railway  had  been  completed  and  opened 
for  traffic  from  Exeter  to  Flymouth,  a  distance  of 
fifty-seven  miles,  and  was  yielding  a  considerable  yearly 
revenue;  but  that  no  dividend  had  yet  been  declared 
upon  either  the  whole  shares  or  the  half  shares. 

In  this  state  of  things,  differences  had  arisen  be- 
tween the  shareholders  of  the  different  classes,  as  to 
the  true  meaning  and  effect  of  the  resolution  of  the 
19th  o{  January  1847.  The  Plaintiff,  who  was  interested 
only  in  the  whole  shares,  alleged  that  the  Directors  were 
largely  interested  in  the  half  shares,  and  that,  although 
tiie  holders  of  the  half  shares  were  entitied  to  such  and 
only  to  such  privileges  as  were  given  to  them  by  the 
resolution  of  the  19th  of  January  1847,  yet  the  Direc- 
tors, in  the  year  1850,  caused  to  be  introduced  into 
parliament  a  bill,  purporting  to  empower  the  Company 

to 
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to  create  and  issue  new  shares  to  an  amount  not  ex- 

oeeding  625,00021,  to  bear  interest  in  perpetuity,  at 

any  rate  not  exceeding  6  per  cent,  per  annum ;  and  the 

Plaintiff,  apprehending  that  the  effect  of  such  biU,  if 

passed  into  a  law,  would  be  to  alter  the  existing  and 

ertablished  rights  of  the  holders  of  original  shares  and 

tike  holders  of  half  shares  in  the  Company,  as  between 

dieinselves,  and  to  vary  the  teirms  upon  which  the  half 

dwres  had  been  created,  applied  to  be  heard  against 

tlie  Inll;  and  he  accordingly  was  heard  by  the  Com- 

ndttee  of  the  House  of  Commons,  to  which  the  bill 

iraa  referred.     The  Conunittee  reported,  that  the  pre- 

irnUe  to  the  bill  was  not  proved,  and  the  bill  was,  for 

tbt  lim^  abandoned. 
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The  Directors,  however,  continued  to  attend  to  the 
subject,  and  with  a  view  to  the  difficulties  arising  out 
of  opposing  claims  of  the  two  classes  of  shareholders,  a 
qiecial  meeting  of  shareholders  was  held  on  the  24th  of 
September  last;  and  it  was  then  resolved,  that  it  ap** 
peared  for  the  interest  of  the  Company  that  some  equi- 
table acrai^ment  should  be  made  with  the  holders  of 
balf  ahares,  with  a  view  to  admit  both  classes  of  shares 
to  an  immediate  partidpation  in  the  revenues  of  the 
Company;  and  the  Directors  were  requested  to  put 
ibemaelves  in  communication  with  some  of  the  leading 
flbtteholders  in  both  classes,  with  a  view  to  devise  some 
^Aeme  for  the  purpose,  and  that  the  scheme  should  be 
submitted  to  a  meeting  of  shareholders  to  be  afterwards 
^UBveaed  to  consider  it 


The  Directors,  having  consulted  Mr.  Ansell  and  re- 
<^ved  a  report  from  him,  issued  a  notice,  whereby  they 
Evened  an  extraordinary  meeting  of  the  shareholders 
of  the  Company,  to  be  held  on  the  12th  of  November 
^  to  receive  and  consider  a  special  report  of  the 

E  2  Directors 
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1851.  ^Directors,  relative  to  the  proposed  commutation  of  the 
privileges  attached  to  the  25/.  or  half  shares  in  the 
Company^  referred  to  the  consideration  of  the  Board 
by  a  resolution  of  the  special  meeting  of  the  share- 
holders of  the  24th  September  1850,  and  also  relative 
to  the  other  matter  in  the  same  notice  stated  at  the 
meeting.  The  Directors  made  their  own  report,  stating 
and  recommending  a  scheme  for  the  proposed  commu- 
tation of  the  privileges  attached  to  the  25/.  or  half 
shares  in  the  Company.  The  report  of  the  Directors 
was  adopted,  and  the  Directors  were  authorised  to  take 
all  necessary  and  proper  measures  for  giving  effect  to 
the  recommendations  therein  contained,  and  particu* 
larly  to  apply  to  parliament  for  all  such  additional 
powers  as  might  be  requisite  for  that  purpose ;  and 
accordingly,  the  Directors  had  taken  and  were  taking 
the  necessary  steps  for  that  purpose. 


A  motion  was  now  made  for  an  injunction  in  the 
terms  above  stated. 


Mr.  Thirnery  Mr.  Stevens,  and  Mr.  Cairns,  for  the 
Plaintiff. 

The  private  act  of  parliament,  which  the  Dircctord 
are  about  to  solicit  in  the  name  of  the  Company,  will 
alter  the  relative  rights  of  the  shareholders  inter  se. 
It  seeks  to  extend  for  ever  the  preference  given  to  the 
second  class  of  shareholders  over  the  first,  and  it  will 
evidently  be  prejudicial  to  the  latter.  The  Directors 
cannot,  without  committing  a  breach  of  trust,  use  their 
powers  and  the  name  and  seal  of  the  Corporation,  to 
the  injury  of  any  of  the  cestuis  que  trust.  Those  who 
are  interested  in  obtaining  the  proposed  act,  may  apply 
in  their  o\vn  names,  but  they  are  not  justified  in  using 
the  name  of  the  Plaintiff  and  otliers  whose  interests  and 
wishes  arc  opposed  to  the  application. 

The 
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The  principle  which  governs  a  common  partnership, 
is  applicable  here.  Suppose  five  persons  were  to  agree 
to  enter  into  a  partnership  on  certain  terms  and  con- 
ditions, and  to  divide  the  profits  in  a  given  proportion, 
could  four  of  them,  who  might  happen  to  think  that  bj 
ihe  arrangement,  the  fifth  received  too  great  a  propor- 
tion of  the  profits,  and  that  instead  of  receiving  one- 
fifth,  he  ought  to  take  one-seventh  only,  apply  to 
parliament  not  in  their  own  name,  but  in  the  name  and 
on  the  behalf  of  the  partnership,  for  the  purpose  of 
having  the  terms  of  the  partnership  altered  by  parlia- 
mentary sanction  ?  Surely  this  Court  could  prevent  it. 
In  Ward  v.  2%e  Society  of  Attornies  (a),  an  injunction 
^as  granted  to  prevent  a  majority  surrendering  their 
eharter  with  a  view  to  obtain  a  new  and  different  one. 
It  is  true  that,  as  between  partners  and  in  matters  of 
internal  regulation  and  management,  the  majority  can 
bind  the  minority.  Const  v.  Harris  {h)\  but  no  majority 
can  alter  the  rights  inter  se^  as  against  a  single  dissen- 
tient; Natusck  V.  Irving,  {c) 
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\Tlie  Master  of  the  Bolls.  If  a  company  found 
It  impossible  to  complete  the  whole  line,  must  the  con- 
sent of  every  shareholder  be  obtained  to  authorise  an 
application  to  parliament  to  authorise  the  abandonment 
of  that  part  which  it  was  impossible  to  make  ?] 


That  would  be  a  case  of  a  common  and  identical 
interest;  here  the  interests  are  conflicting.  If  the  ap- 
plication be  made  under  the  common  seal  of  the  Com- 
pany, pariiament,  which  cannot  deal  with  the  equities, 
or  enter  into  the  consideration  whether  it  has  been 

duly 

(fl)  1  CoUyer^  370. '  3rcl  Edition,  and  Q.  C,  P.  Cooper, 

(A)  Turn.  4-  R.  496.  258. 

(c)  Gow  on  PortDersbip,  398. 
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duly  affixed  to  the  petition,  will  proceed  as  if  the  act 
were  the  unanimous  act  of  the  whole  body  of  share- 
holders. 

[  The  Master  of  the  Rolls.  The  dissentients  might 
themselves  present  a  petition  to  parliament  stating  all 
the  facts  and  detailing  their  complaints,  and  they  would 
be  heard.] 

Such  would  not  be  the  case,  for  parliamentary  com- 
mittees hold  that  such  dissentients  have  no  locus  standi 
Frere^s  Practice  {a). 

[  TTie  Master  of  the  Rolls  said  he  could  not  con- 
ceive that  such  was  the  practice  ;  and  that  it  certainly 
was  not  so  in  the  House  of  Lords  (6)]. 

2.  But  it  is  settled  that  a  corporation  cannot  apply 
its  corporated  funds  for  any  such  a  purpose.  In  The 
Attorney' General  v.  2Tie  Corporation  of  NortDich(c)z 
the  Corporation  of  Norwich  were  restrained  from  so- 
liciting, at  the  expense  of  the  borough  fund,  a  bill  in 
parliament  to  enable  them  to  improve  the  navigation 
of  the  river  which  flows,  through  that  city,  to  JTar- 
mouth.  So,  in  The  Attorney- General  y.  The  Guardians 
of  the  Poor  of  Southampton  (d\  the  Guardians  of  the 
poor  of  Southampton  were  restrained  from  paying,  out 
of  the  poor  rates,  the  expenses  incurred  by  them  in 
making  an  unsuccessful  application  to  parliament,  for 
an  act  to  authorise  them  to  rate  the  owners  instead  of 
the  occupiers  of  small  tenements.  Again,  in  Munt  v. 
The  Shrewsbury  8fc.  Railway  Company  (e),  "  a  railway 

commimicated 


(a)  And  see  E,  Bcavan  and 
WalfordCs  Parliantenlaiy  Cases^ 
p.  106. 

(6)  See  2  Russ.  4-  A/y.,  p. 

485. 


(c)  16  Simons,  225. 
((f)  17  Simons,  6. 
(e)  Anie,  p.  1, 


CASES  IN  CHANCERY. 


56 


oommunlcated  with  a  river,  upon  the  bonks  of  which 
the  Company  was  empowered  to  erect  wharfs  &c.  and 
take  tolls.  The  navigation  of  the  river  having  become 
impaired,  the  Company  were  about  to  support  a  bill 
for  improving  it;  but  an  injunction  was  granted  to 
rettnun  the  application  of  the  funds  of  the  Company 
towards  that  object"  Lastly,  in  The  Attomey^Creneral 
T.  Andrews,  decided  by  the  yice-Chancellor  of  England, 
and  afterwards  affirmed  by  the  Lords  Commissioners  (a), 
it  was  held,  that  the  Court  will  not  allow  money 
ndaed  by  rates,  for  the  purpose  of  making  water-works 
uider  a  local  act,  to  be  applied  in  payment  of  the  ex- 
penses of  promoting  a  bill  extending  the  powers  of  the 
fonner  act 


1851. 


Stbybns 

V, 

The  South 

DSYON 

Railway 
CompaDj. 


[The  Masteb  of  the  BoLLS.  I  have  always  con- 
ndered  that  money  subscribed  for  one  pnrpoee  cannot 
be  applied  against  the  consent  of  any  one  member,  to 
an  entirely  different  purpose.] 

If  the  act  be  solicited  in  the  name  of  the  Corporation, 
the  fnnds  of  the  Company  will  be  liable  for  the  oosts 
iocorred,  if  the  application  be  unsuccessful,  for  by  the 
Act  of  Parliament  (6),  the  Directors  are  relieved  from 
*tt  aoch  responsibility,  and  parliament  has  no  jurisdio* 
tvm  to  award  costs  in  such  cases. 


Mr.  B.  Palmer  and  Mr.  C.  HaU,  for  the  Defendants. 

Under  the  circumstances  in  which  this  Company  is 
placed,  the  interests  of  the  whole  body  require  that 
^  should  solicit  parliamentary  aid.  This  step  has 
Wi  authorised  by  the  special  meeting  of  the  share- 
holders, and  ''  the  right  to  take  proceedings  in  parlia- 
ment 

(a)  2  HaU  Sr  TweUt,  431,  ^         (&)  Sect.  107. 
S  iloc.  <^  Got.  225. 

£4 
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ment  in  the  way  that  is  proposed  is  incidental  to  a 
corporation  of  this  nature  "  (a).  In  Ware  v.  The  Grand 
Junction  Water  Works  Company  (J)  it  was  decided,  a 
court  of  equity  will  not,  at  the  instance  of  a  shareholder, 
restrain  a  joint  stock  Company  incorporated  by  acts  of 
parliament  which  prescribe  its  constitution  and  objects, 
from  applying  in  its  corporate  capacity  to  parliament, 
and  from  using  its  corporate  seal  and  resources  to  ob- 
tain the  sanction  of  the  legislature  to  the  remodelling 
of  its  constitution,  or  to  a  material  alteration  and  ex- 
tension of  its  objects  and  powers.  In  Heathcote  v. 
The  North  Staffordshire  Railway  Company  {c)  it  was 
held  by  Lord  Cottenham,  reversing  the  decision  of  the 
Vice-Chancellor  of  England^  that  although  the  Court 
wiU,  in  a  proper  case,  exercise  its  jurisdiction  by  in- 
junction touching  proceedings  in  parliament  for  a 
private  bill  or  a  bill  respecting  property,  yet  it  hns  no 
power  to  interfere  to  deprive  a  party  of  the  right  of 
applying  to  parliament  for  a  special  law  to  supersede 
the  rules  of  property  by  which  he  finds  himself  bound, 
whether  arising  from  contract  or  otherwise.  In  that 
case,  a  party  agreed  with  a  railway  company  to  with- 
draw his  opposition  to  their  bill  in  parliament,  in  con- 
sideration of  their  completing  their  line  of  railway 
in  a  particular  manner.  The  Company  subsequently 
found  themselves  unable  to  carry  their  contract  into 
execution,  and  gave  notice  of  their  intention  to  apply 
to  parliament  for  an  act  to  authorise  them  to  abandon 
their  scheme.  The  Lord  Chancellor  dissolved  an  in- 
junction, granted  by  the  Vice-Chancellor  of  England, 
at  the  suit  of  the  party  with  whom  the  Company  had 
contracted,  restraining  the  Company  from  making  this 
application. 

As 

(a)  2  Russ.  4-  Myl,  p,  484.  (c)  2  Mac.  4-  Gor.  100..  ^  2 

\b)  Ibid,  p.  470.  HaU  ^  Tw.  332. 
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As  to  the  application  of  the  funds  of  the  Company, 
the  Defendants  are  willing  to  give  the  same  under- 
taking as  was  required  in  Parker  v.  The  River  Dunn 
Navigation  Com-pany  (a),  not  to  apply  the  funds  in  any 
manner  not  authorised  by  their  acts>  unless  under  the 
authority  of  parliament,  and  as  to  any  liability  which 
the  Corporation  may  incur  if  the  bill  does  not  pass,  it  is 
to  be  observed,  that  the  solicitors  and  agents,  having 

notice,  cannot,  if  the  application  be  improper,  recover 

• 

payment  out  of  the  corporate  funds ;  and  if  they  did, 
they  would  be  liable  to  refund. 


1851. 


8TBTBN8 

V. 

The  South 

Detoh 

Railway 

Company. 


Mr.  TurMT  in  reply. 


The  Master  of  the  Eolls  reserved  his  judgment. 


2%e  Master  of  the  Rolls. 

I  do  not  think  it  necessary  to  discuss  tlie  merits  of  the 
proposed  scheme,  for  the  purpose  of  considering  whether, 
in  itself  and  independently  of  the  peculiar  circum- 
stances which  may,  on  the  whole,  have  reconomended  it 
to  the  adoption  of  the  Company,  it  is  calculated  to  pro- 
iQote  either  the  general  interests  of  the  Company  or  the 
peculiar  interests  of  either  of  the  two  classes  of  share- 
Iwldcrs  into  which  it  is  divided.  The  Plaintiff  alleges 
that  it  is  calculated  to  give  a  benefit  to  the  holders  of 
Inif  shares,  at  the  expense  and  to  the  loss  of  the  holders 
of  whole  shares.  It  may  be  so,  and  it  may,  at  the 
Hune  time,  be  possible,  that  even  such  an  arrangement, 
compromise,  or  commutation  of  the  privileges  attached 
to  the  25/.  or  half  shares  would,  though  at  first  pro- 
doctive  of  loss  to  the  holders  of  whole  shares,  be  ul- 
timately 

(d)  1  De  Gex  if  S.  192. 
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iimately  so  beneficial  to  the  general  concerns  of  the 
Company,  as,  in  the  end,  to  be  profitable  to  the  holders 
of  whole  shares  themselves.  Into  this  I  do  not  enter; 
but  it  seems  to  me  to  be  clear,  that  the  scheme,  if  autho- 
rised and  carried  into  effect,  will  very  materially  alter 
the  existing  rights  and  interests  of  the  two  classes  of 
shareholders  inter  se.  It  is,  I  think,  admitted,  that  the 
Company  itself  has  no  l^al  power  to  do  this.  Par* 
liament  alone  has  power  to  authorise  it ;  and  I  cannot 
say,  that  the  nature  of  the  case  is  such,  as  to  make  an' 
application  to  Parliament  by  the  Company,  for  the 
purpose  of  authorising  the  scheme,  a  breach  of  trust  or 
of  duty  to  the  Company.  To  hold  otherwise,  would 
be  applying  too  strictly  to  a  Company  of  this  kind 
the  principles  admitted  to  be  applicable  to  private  part- 
nerships, resting  on  private  contracts  unconnected  with 
public  duties  and  interests,  and  capable  of  dissolution* 


It  was  indeed  stated,  that  if  the  application  to  par- 
liament were  made,  by  or  in  the  name  of  the  Company, 
the  Plaintiff  and  other  members  of  the  Company,  al- 
leging that  they  have  an  adverse  interest,  would  not  be 
allowed  to  appear  in  opposition  to  the  bill.  I  own 
that  I  have  great  difficulty  in  supposing  that  such  is 
the  course  of  proceeding  on  parliamentary  committees. 
But  it  is  said  that  some  instances  of  the  kind  have 
occurred,  and  it  is  therefore  satisfactory  to  me  that 
there  is,  in  this  Court,  such  a  precedent  as  is  found  in 
the  case  of  Parker  v.  The  River  Dunn  Navigation  Com^ 
pany(a),  and  in  this  case,  the  Defendants  having  offered 
to  give  the  undertaking  which  was  given  by  the  De- 
fendants in  that  case,  I  am  of  opinion,  that  I  ought  not 
to  restnun  the  Defendants  from  using  the  name  or  seal 
of  the  Company  for  the  introduction  or  soliciting  of 
the  bill 

It 

(a)  lDeG.4rSm.  192. 
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It  18  plain,  that  using  the  name  or  seal  of  the  Com- 
pany may  subject  the  Company  to  some  liability ;  and 
if  the  bill  should  not  pass,  or  if  it  should  pass  without 
a  clause  authorising  payment  of  the  costs  out  of  the 
funds  of  the  Company,  or  other  funds,  it  may  be  a 
question  how  those  costs  ought  to  be  paid;  but  that 
aeems  to  be  a  question  which  the  Company  which  has 
authorised  the  proceeding  may  be  left  to  deal  with  when 
itarises;  and  in  respect  of  such  future  liabilities,  I  think 
Aat  I  ought  not  to  interfere. 


1851. 
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Bat  as  to  the  present  funds  of  the  Company,  the  case 
seems  to  me  to  be  different.  Those  fimds  consist  of 
monies  piud  or  subscribed  for  the  general  purpose  of  the 
Company,  for  pdrposes  in  which  all  the  shareholders 
are  interested,  according  to  the  contracts  now  snb- 
OBting  between  them,  and  which  it  is  beyond  the  powers 
of  the  Company  itself  to  alter  or  modify.  I  think  it 
reaaonable  and  within  the  jurisdiction  of  this  Court, 
tmtill^al  authority  is  obtained,  to  restrain  the  De- 
fendants firom  applying  the  fimds  or  monies  of  the  Com- 
pany in  or  towards  payment  of  the  costs  of  so  much  of 
the  bill  as  proposes  to  effect  the  scheme  for  the  com- 
i&iitation  of  the  privileges  attached  to  the  25/.  or  half 
shares. 
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„  rilHE  testator,  by  his  will,  directed  his  executors  to 

Bequest  to  I    ,  r^  .  ,  , 

H.  S.  for  life,      -*■  lay  out  a  sum  sufficient  to  produce  an  annual  sum 

S^e^to^'the  ^^  ^^^-   ^^^^^  ^®  bequeathed  unto  his  wife  Hannah 

testator's  four   Scaks  for  life. 

brothers  and 

sister,  •*  or 

such  of  them         Jje  afterwards  proceeded  in  the  following  terms:  — 

then  living"      **  And  further,  it  is  my  will  and  meaning,  that  the 
equally.    And  g^jj  q£  money  hereinbefore  by  me  directed  to  be  laid 

m  case  any  of  ,  "^ ,  ,     "^ 

them  should      out  in  purchasing  an  annuity  or  yearly  sum  of  50/.  for 

^  '^h"  be^      ™y  ®^^^  ^^^®  ^^^  ^^^  ^^^^*  shall,  after  her  decease,  go 
queatbed  the     and  belong  unto  my  said  four  brothers   and  my  said 

child's  share  *^^^^>  ^  *"^^  ^f  ^hem  as  shall  be  then  livingy  share  and 

to  the  chil-  share  alike ;  and  in  case  any  of  my  said  brothers  or 

paid  at  the  ™7  ^^^  sister  shall  then  be  dead,  leaving  a  child  or 

time  before^  children,  then  I  hereby  give  the  share  or  shares  of  such 

The  brothers  deceased  brother  or  sister  unto  his  or  her  child  or  chil- 

d"d^^th**^^  dren,  share  and  share  alike,  to  be  paid  at  the  time 

lifetime  of  before  mentioned." 

H,  5.,  one 
(.4.5.)  having 

had  no  chil-  The  testator  died  in  1798,  and  his  widow,  Hannah 

dren.     Held,      ^     7       •     io/<q 
that  the  re-       Scales,  m  1848. 

presentatives 

entitled  to  his       The  four  brothers  and  sister  died  in  the  lifetime  of 

share,  and         ^}jg  widow.     One  of  them,  Michael,  had  no  children ; 

that  all  the  ,     -•    i  .n  /»      i  .       . 

children  took,   the  others  had  children,  some  of  whom  died  in  the  life- 

^A^i!^^'^  ^o!"^  time  of  the  widow,  and  others  had  survived  her. 
at  the  death 

o£H.  S.or 

^^  '  Mr.  Turner    and    Mr.  Simpson,   for  children    who 

survived  the  widow,  argued,  first,  that  the  share  of 
Michael  went  to  hb  representatives,  on  the  authority 

of 
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of  Sturgess  v.  Pearson{a)\  but  thq^  argued*  secondly,  1850, 
that  the  intention  of  the  testator  was  to  provide  only  for 
persons  living  at  the  death  of  the  widow,  and  that  the 
gift  over,  being  by  way  of  substitution,  was  subject  to 
the  same  contingencies,  and  took  effect  on  the  death  of 
the  widow  only  in  favour  of  children  "  then  living ; " 
Bennett  v.  Merriman  (J),  Macgregor  v.  Macgregor  (c). 

Mr.  Roupell  and  Mr.  Berkeley^  for  the  representatives 
of  John,  a  child  who  died  in  the  lifetime  of  the  tenant 
for  life,  contended  that  all  the  children  took  vested 
interests. 

They  argued  that  this  case  differed  from  Bennett  v. 
Merriman^  for  there  the  gift  consisted  in  the  direction 
to  "pay,  assign  and  transfer."  They  cited  Lyon  v. 
Coward  (rf).  Buckle  v.  Fawcett  (e). 

Mr.  Willcock  and  Mr.  Cotton^  for  parties  in  the  same 
interest. 

Mr.  Turnery  in  reply. 

The  Master  of  the  Rolls. 

I  consider  that  there  was  an  absolute  gift  to  the 
hrothers  and  sister,  to  take  effect  at  the  testator's 
^th,  with  a  gift  over,  if  any  should  die  in  the  lifc- 
t»nie  of  the  widow  leaving  children.  I  think,  also,  that 
*JUhe  children,  whether  they  survived  the  widow  or  not, 
took,  though  their  shares  were  to  be  paid  **  at  the  time 
before  mentioned," — i.  e.  on  the  death  of  the  widow. 

Consequently 

(a)  4  Madd,  41 1.  (d)  15  Simont,  287. 

(h)  6  Bow.  360.  \e)  4  Hare,  536. 

(c)  2Co//^.  102. 
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1850.  Consequently,  the  representatlyes  of  Michael  took 

hiB  share,  and  the  children  and  the  representatives  of 
the  deceased  children  of  the  other  brothers  took  re- 


Mabtebs 


^^■^«       spectively  the  shares  of  the  parents  they  represented. 


Jammy  12.  GREEDY  v.  LAVENDER. 

JWy  2. 

Husband  and    T  TNDER  the  will  of  the  testator,  some  personal  pro- 
Il^^t'^f  F^y  ^"  bequeathed  to  Mary  Adams  for  life, 

the  wife's  in-    with  remainder  to  a  class. 

terest  in  a 
rereraionary 

fund,  which         Qne  of  Buch  class  was  Martha^  the  wife  of  Samuel 

afterwardsfeU 

into  posses-       -*  ran. 

non.    It  was 

mutually  im-  ,  , 

puted  and  not      Durmg  the  life  of  the  tenant  for  life,  Samuel  TVatt 

denied,  that      ^^^  Martha  his  wife  had  executed  assiimments  of  the 
they  were  ^  ^  ^ 

both  living       reversionary  interest  of  Martha  TVatt. 

separate  and 

in  adultery. 

Held,  that  the       On  the  death  of  the  tenant  for  life,  the  share  of 

titled  to  a        Martha  Tratt  was  carried  over  to  the  separate  account 

settlement        of  herself,  her  husband  and  incumbrancers  (a\ 

out  of  the 

fund. 

A  petition  was  presented  by  Martha  Tratt,  praying, 
that,  after  the  payment  of  certain  costs,  the  whole  of  the 
stock  and  cash  might  be  transferred  and  paid  to  her,  or 
otherwise  that  she  might  have  a  proper  settlement  made 
upon  her  out  of  those  funds  and  cash. 

It  appeared  that  no  settlement  had  been  made  upon 
Martha   TVatt  at  the  time  of  or  subsequent  to  her 

marriage 

(a)  See  ll^Mvaii,417. 
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marriage,  and  that  about  eighteen  years  ago  she  was        1850. 
deserted  by  her  husband,  and  had  not  been  at  any     ^tT^^'^^ 
time  since  supported  or  maintained  by  him.     It  was  «. 

stated  in  the  affidavits  filed  in  opposition  to  her  claim  I-aybndbb. 
that  she  was,  and  had  been  for  some  time,  living  in 
adultery  with  a  man  who  was  named.  She  filed  an 
affidavit  after  the  imputation  was  made,  and  did  not 
deny  it,  but,  in  her  turn,  she  charged  her  husband  with 
Eving  in  adultery  with  another,  and  this  imputation 
was  not  denied. 

Mr.  Ihtmer  and  Mr.  Sheffield,  in  support  of  the  peti- 
tion of  Martha  Tratt,  claimed  to  have  the  whole  fimd 
paid  to  her,  or  at  least  to  have  a  settiement  made  on 
her. 

Mr.  Croodeve,  for  Mr.  K.  Lane,  the  Asognee. 

Mr.  Cankrien,  for  FT.  Kirig. 

Mr.  Whutanky  and  Mr.  Speed,  for  other  parties. 

Mr.  Turner,  in  reply. 

The  following  cases  were  dted :  —  Mitford  v.  Mtt- 
fird{a),  Purdew  v.  Jackson  (b),  Honner  v.  Morton  (c), 
Stanton  v.  HaU(d),  and  see  WilJdnson  v.  Charles- 
«wrf  J  (tf),  Bullock  V.  Menzies  {g),  Wright  v.  Motley  (A), 
•E»fc#  V.  Eedes  (i),  Carr  v.  Eastabrooke  (A),  Sturgis  v. 
Chmpnetfs  {t),  Elliott  v.  CordeU  (m). 


T^e 


(a)  9  Veiey,  87.  (A)  11  Vesei/,  p,  23. 

(b)  1  Ruts.  1.  (0  1 1  Simons,  p.  570. 

(e)  3  Rust.  65.  (k)  4  Ves.  146. 

((f)  2  Russ.  i  M.  175.  (/)  5  Myl  ^  O.  97. 

(f)  10  Beaoan^  324.  («i)  5  Mad.  149. 
fe)  4  Ves^f  7fle. 
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1850.  The  Masteb  of  the  BoLLS  reserved  judgment. 


Grbedt  ^___^_»«___^^«^___ 

Lavender. 

,  ,  „  The  Master  of  the  Rolls. 

At  the  time  of  these  several  agreements  and  assign-^ 
ments^  the  interests  oi Martha  Tratt  were  reversionary; 
but,  as  both  she  and  her  husband  have  survived  the 
tenant  for  life,  it  was  argued,  that  her  interest  is  bound, 
and  that  the  whole  of  her  shares  of  the  fimd  in  Court 
ought  to  be  applied  in  satisfaction  of  the  claims  of  the 
assignees.  Several  cases  were  cited  in  support  of  this 
argument, — viz.  Mitford  v.  Miiford  (a),  Purdew  v.  Jack- 
son{b\  Honner  v.  Morton  (c),  Stanton  v.  Hall(d),  Elliott 
V.  Cordell  (e).  I  have  read  them  all,  but  none  of  them 
appear  to  me  to  be  applicable ;  and  if  there  be  nothing 
in  the  peculiar  position  of  the  wife  to  deprive  her  of 
her  equitable  right  to  a  settlement,  I  am  of  opinion 
that  she  ought  to  have  it.  The  case  does  not  depend 
on  any  right  of  survivorship,  but  upon  the  equity  of  the 
wife  to  a  settlement  out  of  funds  which  can  only  be 
reduced  into  possession  by  application  to  this  Court. 

The  imputations  against  the  husband  and  wife  have 
not  been  denied,  and  it  seems  probable,  that  both  hus- 
band and  wife  are  faulty.  I  do  not  think  it  my  duty  to 
investigate  the  matter ;  but  in  a  question  between  the 
wife  and  the  assignees  of  the  husband,  I  am  of  opinion^ 
that  the  wife  is  entitled  to  a  settlement.  If  the  parties 
can  agree  upon  a  proportion  to  be  settled  upon  the 
wife,  it  will  be  for  their  advantage,  as  the  sum  is  small ; 
if  not  I  must  refer  it  to  the  Master  to  approve  of  a 
settlement 


(a)  9  Vet,  pp.  96,  97.  (c)  3  Rust.  65. 

(b)  1  Ruts,  pp.  1.  26.  28.  42.  {d)  2  R,  4-  M.  175. 
59.66.                                                  (e)  5]Madd  149. 
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I     think  that  the  settlement  should  be  made  'with  1850. 

leference  to  the  fund  which  remains^  after  paying  its  ^^^^^"^  * 

shar^  of  the  general  costs  of  the  administration^  and  •       v, 

withaout  reference  to  the  costs  occasioned  by  the  assign-  ^^^woeb 
mea-^e  of  the  husband  and  the  claims  of  his  assignees. 


GRAY  V.  HAIG. 
HAIG  V.  GRAY. 


June  12. 

July  2. 


T 


He  question^  on  this  motion,  was  as  to  the  priority  Exceptions 

*         ,       being  allowed^ 

of  a  cause  and  cross  cause,  under  the  following  cir«  the  Plaintiff 

cumatances :  —  obtained  an 

order  to 
amend,  and 

The  Defendants  havincr  put  in  their  answer  to  the  ^}^^\  ^®  ^ 

•  •  .  .  .  .  fendant  might 

ongiual  bill,  exceptions  for  insufficiency  were  taken  answer  the 

thereto.  exceptions 

and  amend* 
ments  to- 

Oa  the  2l8t  of  March,  the  Master  allowed  the  ex-  gether.    On 

_^  ,  1       T-k  A     1  If*  tnc  same  day, 

ceptions,  and  gave  the  Defendant  a  month's  tune  to  a  cross  bill 
wBwer  them.  "^^  ^1^'  ^""^ 

the  iubpama 
was  not  served 
On  the  same  day  (21st  of  March),  the  Pkintiff  Gray  untij  the  foi- 

lowinff  dav 

cbtrined  an  order  of  course,  that  he  should  be  at  liberty  Held,  that  the 
to  amend  the  bill  as  he  should  be  advised,   and  that  Piaiptiffin  the 

,  original  suit, 

tue  Defendant  Haiff  should   answer  the  amendments  having  ob- 
^  exceptions  together,   the   Plaintiff  not  requiring  ^^^^^"^ 
wy  further  answer  from  the  other  Defendants.  amend  before 

notice  of  the 

f\     .  ,  /.111*     *^''^**  ^^^*  ^^ 

^  the  same  day  (21st  of  March),  Haiff  filed  his  not  lost  his 

crosBbiU  against  the  Plaintiff  in  the  original  bill;  but  P^xhf^^  ^f 
^  Plamtiff  had  not,  at  the  time  he  obtained  his  order  Long  v.  Bur* 
to  amend,  any  notice  of  the  cross  bill  having  been  filed,  ^^yned. 

On 
VouXnL  F 
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1850.  On  the  22d  of  March,  the  subpoena  in  the  cross  bil 

was  served,  and  on  the  27th  of  March,  the  amended  bil 
was  filed. 

On  the  8th  of  April,  Haig,  the  Defendant  in  the 
original  bill,  obtained,  as  of  course,  an  order,  that  he 
might  have  a  month's  time  to  put  in  his  answer  to  the 
original  bill,  after  Gray  should  have  answered  the 
cross  bilL 

It  was  now  moved,  that  the  order  of  the  8th  oi 
April  might  be  discharged,  on  the  ground  of  irregu- 
larity, and  otherwise. 

Mr.  Lee  and  Mr.  F.  S.  WilUams,  in  support  of  the 
motion,  argued,  1st.  that  the  second  bill  was  not,  in  ita 
nature,  a  cross  bill;  secondly,  that  the  Plaintiff,  in  the 
first  bill,  had  not  lost  his  priority,  and,  thirdly,  that 
such  an  order  ought  to  have  been  obtained  upon  a 
special  application,  and  not  as  of  course. 

Mr.  Turner  and  Mr.  Haig,  contra,  argued,  that  the 
original  Plaintiff  had  lost  his  priority  by  amending  his 
bill  subsequent  to  the  filing  of  the  cross  bill  and  to  the 
service  of  subpoena  therein. 

Steward  v.  Roe  {a),  Dungan  v.  Coxon(b),  Long  v. 
Burton  (e),  Noel  v.  King  (d),  Wigley  v.  JVJutaker  (e), 
De  Tastet  v.  Lopez {g)  were  cited;  and  see  Child  v. 
Frederick  (Ji),  Rattray  v.  Darley(i),  Harris  v.  Harris  (A), 
Johnson  V.  Freer  (J),  »  v.  Southall  (m),  1  SmiMs 

Pr,  600.  (n),  SmitKs  Handbook,  497.  were  cited. 

The 

(a)  2  P.  Wmt.  435.  (A)  1  P.  Wms.  266. 

(b)  lb.  note  (y).  (0  3  Atk.  724. 

(c)  2  Atk.  218.  (k)  Turn.  ^  Ruts.  165. 
(J[)  2  Mad.  392.  (/)  2  Cox,  371. 
(e)   1  Beavan,  349.  (m)  Younge,  330. 
(g)  ISimoTu,  11.  (n)  3d  edi 
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The  Masteb  of  the  BOLLS  said  he  was  of  opinion        1850. 
that  the  second  bill  was  in  point  of  form  a  cross  biU> 
bat  he  reserved  his  jadgment  on  the  second  point. 


The  Master  of  the  Bolls.  Jufy  2. 

The  general  rule  is,  that  the  Plaintiff  in  an  orlgmal 
bill,  by  amending   his   bill  after  a  cross   bill  is  filed, 
loses  his  priority  of  suit,  and  is  not  entitled  to  an 
answer  to  the  amendments,  until  he  has  answered  the 
cross  bill;  and,   further,  that   if  he  has  obtained  an 
Older  for  the  Defendant  to  answer  amendments  and 
exceptions  together,  he  loses  his  priority  as  to  the  ex- 
ceptions, as  well  as  to    the   amendments;    Lang   y. 
Burton  (dy 

In  this  case,  the  cross  bill  was  filed  on  the  21st  of 
Marchy  and  the  subpoena  to  answer  it  was  served  on 
the22d ;  the  original  bill,  as  amended,  was  not  filed  till 
tbe  27th,  and  unless  there  be  some  reason  against  it, 
the  Plaintiff,  in  the  original  cause,  according  to  the 
strict  rule,  has  lost  his  priority.  The  case  differs  from 
any  other  which  has  been  found  in  this:  —  that  the 
order  of  leave  to  amend  was  obtained  before  the  sub- 
fcom  to  answer  the  cross  bill  was  served. 

Baving  no  rule  of  practice,  nor  any  authority  on  the 
^abject,  it  appears  to  me,  that  the  Plaintiff,  in  the 
ori^al  cause,  having  obtained  his  order  to  amend 
^ore  be  knew  of  the  cross  bill  being  filed,  ought  not 
to  be  deemed  to  have  lost  his  priority,  and,  consequently, 
tkat  the  order  of  the  8th  of  April  was  irregularly  ob- 
tained, and  ought  to  be  discharged,  but,  as  I  think, 

^thout  costs. 

As 

(a)  2Atk.2\%. 

F  2 
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1850.  As  to  the  case  of  Long  v.  Burton,  it  appears^  that  the 

^y^"^    ct08s  bill  was  filed  on  the  9th  of  June,  and  on  the  13th 
Gray  ,       ' 

V.  of  June,  an  order  was  made,  staying  proceedings  in  the 

cross  suit.  That  order  was  then  perfectly  regular,  but 
after  the  answer  to  the  original  bill  had  been  reported 
insuflScient,  on  the  27th  of  July  1741,  the  Plaintiff  in 
the  original  suit  obtained  an  order  to  amend,  and  that 
the  Defendant  might  answer  the  amendments  and  ex- 
ceptions together,  and  on  the  12th  o( November,  a  motion 
being  made  to  discharge  the  order  of  the  13th  oi  June, 
which  had  been  regularly  obtained,  Lord  Harduncke 
thought  the  original  Plaintiff  had  then  lost  his  priority. 


May  1.  GUARDNER  v.  BOUCHER. 

On  a  bill  by     rilHE  Pljuntiff  was  first  mortgagee.    The  mortgagor 

first  mortgagee  L  haying  died,  the  Plaintiff  filed  this  bUl  of  fore- 
against  mort-  *^  ^ 

gagorand  closure  against  the  devisees  of  the  mortgagor,  and 
gM^e,  the^*^"  against  Messrs.  Tarkfon  and  Newton,  who  claimed  an 
Plaintiff  equitable  mortgage  on  the  estate  under  an  agreement. 

sbould  prove 
the  second 

mortgage,  This  agreement  had  not  been  proved,  and  the  De- 

otherwise  ne     ^  r  ' 

can  only  take  fendants,  the  devisees,  did  not  admit  it.  At  the  hear* 
the^fiiT^*^  ing  (Ist  May),  the  Court  directed  the  common  decree 
hearing.  for  foreclosure,  but  a  question  having  arisen  before  the 

Begistrar  on  drawing  up  the  decree,  it  was  now  men- 
tioned to  the  Court. 

Mr.  Roupell  and  Mr.  Toulmin,  for  the  Plaintifi^ 
asked  for  the  usual  decree  for  foreclosure,  insisting  that 
the  Plaintiff  was  either  entitled  to  this,  or  to  a  right  to 
foreclose  each  mortgagee  singly,  without  being  embar- 
rassed with  any  question  of  priority  as  between  them. 

Mr. 
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Mr.  Turner  and  Mr.  Bejishaw,  for  the  devisees,  re- 

^sted  this,  on  the  ground  that  as  the  decree  could  not 

direct  the  successive  rights  of  redemption  and  fore- 

dosiire,  inasmuch  as  the  second  mortgage  had  not  been 

proved  by  the  Plaintiff,  and,  secondly,  that  even  if  it  had 

been  proved  by  the  second  mortgagees,  the  evidence  could 

not  be  read  as  against  a  co-Defendant,  no  issue  having 

been  raised  on  the  present  record  between  them. 

Pott  V.  Lard  Clinton  (a)  and  Seion  on  Decrees,  139. 
were  cited. 

The  Masteb  of  the  BoLLS  held,  that  the  Plsdntiff 
could  only  take  an  inquiry;  but,  he  said,  he  would 
have  made  the  usual  decree  for  foreclosure,  according 
to  the  priorities,  if  the  second  incumbrance  had  been 
proved  by  the  Plaintiff. 

(a)  12  Ves.iS. 
Note. — See  Duberly  y.  Day^  14  Beaton,  9. 
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1850. 


GUARDNER 
V. 

Boucher. 


Tlie  YORK  and  NORTH  MIDLAND  Railway 
Company  v.  HUDSON. 


May  22. 


TK  September  1849,  the  Plaintiffs  first  made  against  Bill  filed  9th 
the  Defendant  the  claim  which  was  the  subject  of  Jime^toMi^' 
this  suit     He  was  called  on  to  explain  it,  and  it  was  swer  expired 
stated  that  a  suit  would  be  commenced,  and  that  any  of  March^ 
D^otiation  which  mi^ht  take  place  was  not  to  hinder  w^^n  a 

.1  /.  1         7  month's  time 

we  progress  of  the  suit  was  given.  A 

The  ^^^^"'^  appli- 
cation for  time 
^  refused  by  the  Master  on  the  3rd  of  May,  but,  on  appeal,  three  weeks  were 
l^'cn  by  the  Court  on  the  22nd  of  May. 

^  applications  for  time  to  answer,  it  must  be  considered,  that  the  answer  is 
2^J«ary,  not  only  for  giving  a  discovery  to  the  Plaintiff,  but  to  enable  the  De- 
^i^t  to  state  the  nature  of  his  defence  to  the  suit* 


Fi 
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1850. 

The  YoKK 

ind  North 

Midland 

lUilvraj 

CooipttDj 

r. 

HCDSOX. 


The  bUl  was  filed  on  the  9th  of  February  1850,  and 
the  time  to  answer  expired  on  the  30th  o{  March,  when 
a  month's  time  to  answer  was  granted. 

The  n^otiations  terminated  on  the  19th  of  Aprils 
and  the  month's  time  to  answer  having  expired,  an  ap- 
plication for  further  time  was,  on  the  3d  of  May  1850^ 
made  to  the  Master,  which  was  refused.  On  the  6th  ol 
May,  instructions  for  the  answer  were  sent  up  from  th< 
countrr,  and  on  the  14th  of  May,  thev  were  hdd  befon 
Counsel  to  prepare  the  answer. 

A  molioQ  fw  further  time  was  now  made  to  th< 
Court  by  way  of  appeal  frvmi  tbedecisaon  of  the  Master 

Mr.  ToBer,  in  support  of  the  motion. 

3^.  TkrueTy  Mr.  MaUmSy  and  Mr.  BoNumse,  eomtrwt 
contended,  that  the  Defendant  was  entitled  to  no  in' 
dak:ence.  They  stated*  thai  the  Phdntifi  prefenec 
harii^an  insufficient  answer,  to  the  o^t  which  wouk 
occur  if  further  time  wene  given. 

Mr.  7V3fr«  in  reply* 

Wheoerer  a  time  is  fixed  by  Gesenl  Onler  fbi 
3xz^  a  c«r»dii  ac:«  it  mast«  of  iK^-essety.  be  nM>  kog  fbi 
jccae  c:»»v  a3>i  iw^  short  fv?r  vH^ers.  I  h&Te  acTer  beei 
abie  tc»  pcvriie  a  recoeJhr  where  i!ie  riaoe  is  t*x>  kc^  but 
w!iiere  i;  is  ^x^  ^xrt«  rt  cast  be  ntis^Wii  by  sf^plieazikMi 
t>  the  Mincer  xai  to  :he  Cocr:.  Ejjc?i  catse  aziss  h 
>ic^>^i  cc  ::s  ow:i  rKci:^?^  cvi:  :bj  IVj&^itxs  i  neve 
r«i2art^i  ^"^  :2s?  zoscix-tr  oc  iivir:^  :r«,^  ::3ii  f,'c  zs&iiaz  hi 
&!fial^r*  for  rfv=i  if  iir  Sf  i:a  jq.'Cl  a  po?;Soa  tbai  he  cai 

fiil  i:»*vr*  iw  rsfcv  sell  vc;  Ls  xa  i3t?;^:£oika:  asasv^ei 
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suffident  excuse  for  not  giving  the  full  information 
which  would  be  required  under  other  circumstances. 

When  the  object  of  the  Plidntiff  is  to  obtain  a  true 
and  full  discovery,  and  the  object  of  the  Defendant  is 
to  perform  hb  duty  and  give  as  full  discovery  as  he  can, 
it  is  to  the  interest  of  both,  that  sufficient  time  should 
be  ^ven,  and  for  that  reason,  on  this  and  other  occa- 
sions, I  have  anxiously  attended  to  the  circumstances  of 
the  case,  in  order  to  give  time,  if  I  could  properly  do  it. 

I'hough  it  is  a  material  circumstance  that  a  Plidntiff 
prefers  an  insufficient  answer  to  waiting  for  a  full  dis- 
covery, because  he  may  be  able  to  proceed  without  any 
<Uscovery,  yet  it  is  to  be  borne  in  mind,  that  the  answer 
^^^y  be  necessary,  not  only  to  the  Pluntiff,  but  to  the 
Defendant :  —  for  giving  a  discovery  to  the  Plainti£^ 
^^d  to  enable  the  Defendant  to  state  the  nature  of  his 
defence.     It  may,  therefore,  be  very  material  to  the 
Defendant  to  obtain  time  to  enable  him  to  complete  his 
^^^Wnce.    I  cannot  think  it  is  just,  merely  to  consider 
^he   time  from  which  the  bill  was  filed,  for  the  charge 
^^-^  made  so  long  ago  as  Septembevy  and  was  then  com- 
'^^^-x^icated  to  the  Defendant,  who  was  then  called  on 
^^  ^:xplain  it ;  though  a  suit  was,  at  that  time,  threatened, 
it  was  distinctly  stated,  that  the  progress  of  the  suit 
not  to  be  delayed  by  any  negotiation.     The^n^o- 
ion,  it  is  true,  proceeded  on  the  understanding  that 
not  to  stop  the  progress  of  the  suit :  but  while  a 
>Xi  has  hopes  of  settling  by  negotiation,  he  may  natu- 
J  enough  think  it  convenient  to  avoid  putting  him- 
to  the  trouble  of  preparing  his  answer,  relying  on 
good  luck  to  escape  from  the  necessity  of  doing  so. 


^t 


1850. 

The  York 
and  North 

BilDLAND 

Railway 
Company 

V. 

Hudson. 


iii 


^y  opinion  is,  that  it  would  not  be  reasonable  to  re- 
^^^le  the  Defendant  all  further  time  to  prepare  his  answer, 
^^d  I  must  give  him  three  weeks  for  that  purpose. 

F  4 
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May  25.  HOWARD  «•  PRINCE,  (a) 

June  29. 


TN  1770,  Mr.  Lawley^  being  entitled  to  a  moiety  of  a 
"^    plantation  in  the  island  of  St,  Vincent^  devised  it 


A  testator 

empowered 

his  trustees 

to  charge  his    by  his  will.     By  virtue  of  this  will,  in  the  result,  his 

cmain  pur-     daughter,  Lady  Bolton^  became  entitled  thereto  for  life, 
poses,  and  he   with  remainder  to  her  three  daughters,  Mrs.  Howard, 

trusts  for  A.     ^^'  P^^^^i  ^^id  Mrs.  Roberts. 

and  B.    The 

ch&nse  was 

raised,  and  Under  the  provisions  in  the  will,  the  trustees  had 

^T°^  ^^  power,  for  the  purposes  of  the   plantation,  to  raise 

filed  a  bill  to    money  and  charge  it  on  the  estate. 

raise  the 

charge,  and  to 

ascertain  the        Lady  Bolton  became  entitled  to  a  charge  on  the  es- 

parties  hi*ihe    **^  created  by  the  trustees,  and  this,  on  Lady  BoUotCs 

surplus.  Held,  death,  became  vested  in  the  Plaintiff  Mrs.  Howard. 

that  il/s  costs 

of  suit  had 

priority  over         This   suit  was  instituted  by  Mrs.  Howard^  against 

the  other  parties  beneficially  interested  subject  to  the 

charge,  to  recover  the  amount  of  the  charges  of  Lady 

Bolton  on  the  plantation,  and  to  ascertain  the  interests 

of  the  different  parties  in  the  surplus. 

On  the  25th  of  May  1850, 

The  Master  of  the  Rolls  bad  decided  as  follows :  — 
**  On  the  whole,  therefore,  [it  appears  to  me,  that  after 
the  costs  of  the  suit  properly  payable  out  of  the  funds 
now  forthcoming  are  paid,  the  remaining  fund  ought  to 
be  applied,  first,  in  paying  what  the  Master  lias  found 
to  be  a  charge  on  the  estate,  and  next  in  paying  the 
two  legacies  due  to  Mr.  and    Mrs.  Prince^    and    the 

three 

(a)  Reported  on  other  points,  10  Beavan,  294-.  312. 
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three  legacies  due  to  Mrs.  Howard^  pari  passu.  If  there 
were  any  surplus,  it  would  have  to  be  divided  in  certain 
proportions  between  Mrs.  Prince  and  Mrs.  Howard;  but 
from  the  statements  made  at  the  hearing,  it  appears^ 
that  the  prior  payments  will  exhaust  the  fund." 
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Howard 
Princr. 


The  fund  being  insufficient,  the  only  question  was  as      June  29.  ' 
to  costs. 

Mr.  Roupell  and  Mr.  Whithread,  for  the  Plaintifi^ 
M^ed,  that  the  Plaintiffs  charge  having  priority,  her 
costs  were  also  entitled  to  have  priority  over  those  of 
the  Defendants. 


Mr.  Lloyd  and  Mr.  Campbetty  for  Mrs.  Prince,  argued, 
that,  as  the  suit  was  not  limited  to  raising  the  charges, 
but  sought  an  administration  of  the  estate,  the  costs  of 
*"  parties  ought  to  be  paid  pari  passu. 

-I^r.  Simoju  and  "Mr.  Bevir  for  other  parties. 

2Tle  Master  of  the  Rolls. 

^I?he  contest  in  this  cause  has  been  one  of  the  most 
"'t^^r  and  persevering  I  have  ever  witnessed,    and  it 
*^<>*ds  a  woeful  instance  of  protracted  and  imprudent 
^'^5^»tion. 


lU  that  remains  is  tlie  question  as  to  the  costs.     The 

^^^^endants  say,  this  is  not  a  suit  limited  for  the  recovery 

^^      a  charge,  but  for  the  administration  of  the  estate,  — 

*•    ^'.  for  payment  of  the  charges  and  for  the  execution  of 

^^^  trusts  of  the  will,  and  that  those  who  recover  the 

^*^2irge  are  not  entitled  to  priority  of  payment  of  their 

^^^ts,  I  do  not  think  that  any  case  goes  to  this  length. 

The 
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The  testator^  by  his  will,  authorised  certain  expenses 
to  be  incurred,  and  declared  that  they  should  be  chaises 
on  the  estate ;  the  charge  is  proved  to  belong  to  the 
Plaintiff,  and  it  must  have  priority  over  all  the  gifts  by 
the  wilL  The  testator  has  said,  that  those  who  adr 
vanced  the  necessary  funds  for  the  estate  should  have 
a  charge  thereon,  and  a  legatee  happens  to  be  entitled 
to  it. 


The  charge  having  priority  of  payment  over  all 
gifts  by  the  will,  I  think  it  makes  no  difference  that 
this  charge  is  created  by  virtue  of  the  will  and  not 
under  an  independent  contract.  The  testator,  by  his 
will,  held  out,  that  the  person  advancing  the  money 
necessary  for  the  purpose  of  the  plantation  should  have 
a  charge  on  it ;  and  if  the  money  had  been  advanced 
by  a  stranger,  would  he  not  have  had  a  right  to  come 
and  have  the  charge  levied  and  paid  ?  All  that  is  given 
to  the  legatees  is  made  subject  to  the  charge,  and  the 
persons  entitled  under  the  will  might  have  redeemed 
it.  They  were  therefore  necessary  parties  to  this  suit, 
and  it  became  necessary  to  ask  for  the  administration 
of  the  estate,  for  otherwise  relief  could  not  have  been 
had. 


I  am  of  opinion  that  the  charge  and  the  Plaintiff's 
costs  of  the  suit  have  a  priority. 


CASES  IN  CHANCERY. 


BEWLEY  V.  HANCOCK.  june  19. 

npHIS  waa  a  motion  to  extend  the  common  in-  Where  there 

-^  junction  to  stay  trial.      The   action  at  law   was  gr^t  d^eUy 

commenced  on  the  30th  oi  June  1849  ;  declaration  was  '^e  Court  will 

delivered  on  the  12th  of  July ;  the  plea  on  the  6th  eve* of  trial, 

o{  August :  and  notice  of  trial  was  given  on  the  25  th  of  ^^^^^^  ^^c 

,     ,       .  ,  common  in- 

Mvember.     The  Plaintiff,  on  the  following  day  (26th  junction, 
of  November),  filed  his  bill,  and  on  the  19th  o{  January,  ^^J^^  ^^^^ 
obtained  the  common  injunction,  restraining  execution,  ceedings  were 
On  the  21st  of  January,  a  motion  came  on  to  extend  ^tion^30*hof 
the  common  injunction,  when  it  stood  over  by  consent,  J^^ine,  declara- 
in  the  hope  of  making  an  arrangement ;  and  it  was  ad-  j„/»  pi^a 
mitted  on  the  present  motion,  though  the  fact  was  not  ^t.hot  August^ 

.^    _  11.  1         •  1  .1.  1    notice  of  trial 

verified,  **  that  this  was  to  be  without  prejudice ;  and  25th  of  jVb- 
that  in  the  meanwhile  an  answer  should  not  be  pressed."  ^J^^g.u**^  r 
The  cause  was  then  made  a  remanet  November^ 

motion  to 
extend  injunc- 

On  the  7th  of  June  1850,  the  negotiations  terminated,  tion  2i8t  of 
and  the  Plaintiff  at  law  gave  notice  of  trial,  which  lo^kig?'  The 

stood  for  the  22nd  of  June.  motion  stood 

over  for  an 
arrangement 

The  motion  to  stay  trial  was  now  brought  on.  without  pre- 

•^  °  juihce,  and 

with  an  un- 

Mr.  Turner,  in  support  of  the  motion.  S^Te '"^ 

answer 

Mr.  B.  Palmer,  contrh,  argued  that  things  were  to   sl^ouid  nof 

,         ,  ^   °  ,         be  pressed 

be  taken  as  on  the  21st  of  January,  when  the  motion   for;  thene- 

WM  brought  on.  He  admitted  that  the  subsequent  time  g<!"«^'^n  ^^- 
;r^.  .     .  mmatmg  on 

did  not  count,  by  reason  of  the  negotiation  and  ar-  the  7th  of 

-^^^^r^^^*-    J^^ncy  and  the 

rangement  ^^^j^„  ^^ 

enewed  on  the  19th  of  Juncy  the  trial  being  fixed  for  the  22nd.  The  Court 
hou^t,that  if  the  case  was  to  be  decided  as  on  the  21st  of  January,  the  motion 
ought  to  be  refused  ;  but  that,  as  matters  now  stood,  the  Plaintiff  was  taken  by 
'^^'pnK,  and  the  m9tion  was  grant  ed. 
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rangement.  He  argued  that,  as  matters  stood  on  that 
day,  it  was  clear  that  the  Plaintiff  had  been  guilty  of 
such  laches  as  to  disentitle  him  to  the  order. 

Thorpe  v.  Hughes  (a)^  M^Lure  v.  Ripley  Q))^  Boys 
V.  Smith  (c),  and  see  Stokes  v.  Wilson  (d),  and  Field  v. 
Beaumont  (e). 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

I  conceive  that  the  regular  course  of  proceedings 
in  this  Court  have  been  interfered  with,  by  the  nego- 
tiation pending  between  the  parties  and  by  a  mutual 
understanding. 

If  I  had  to  decide  as  matters  stood  on  the  21st  of 
January y  with  the  same  information  and  no  more  as  to 
the  trial  coming  on,  I  should  refuse  the  motion.  Con- 
sidering that  the  trial  was  close  approaching,  and  the 
delay  which  had  taken  place  in  delivering  the  plea  and 
filing  the  bill,  the  case  would,  I  think,  have  come  within 
the  old  authorities,  for  the  more  recent  ones  have  not 
introduced  any  new  practice.  If,  therefore,  I  had  to 
decide  as  on  the  21st  oi  January ,  I  should  refuse  this 
motion. 


But,  if  a  Defendant,  having  a  right  to  take  advantage 
of  the  law  of  the  Court,  and  to  say  to  the  Plaintiff^ 
*^  you  have  been  so  dilatory  as  to  disentitle  yourself  to 
the  special  interposition  of  the  Court  to  stay  the  trial,* 
thinks  right  to  negotiate  with  the  prospect   that   the 

motion 


(a)  3  MifL  4-  O.  742. 

(b)  \3Jurisi,353. 

(c)  Before  Lord  Cottenham  in 
1849. 


(0  nSimoni,9\. 
(e)  3  Mad.  102.  and  1  Swan. 
204. 


Hancock* 
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motion  may  be  rendered  unnecessary,  and  on  the  under-        1850. 
standing  that  nothing  is  to  be  done  in  the  meantime,     ^^^^^^ 
it  may  make  a  material  difference,  because,  but  for  the     _    v. 
understanding,  there  would  have  been  ample  time,  on  the 
2l8t  of  January,  to  compel  an  answer.     If  the  Plaintiff, 
who  has  not  yet  got  an  answer  from  the  Defendant, 
has  been  induced  to  refrain  from  pressing  for  one  by 
the  understanding,  I  think  that  the  parties  are  now 
taken  by  surprise,  and  I  should  desire  to  have  further 
information  on  that  point ;  but  if  the  facts,  as  existing 
in  January f  remain  unaltered,  I  think  this  motion  ought 
not  to  succeed. 

Mr.  S.  Palmer.  If  an  affidavit  were  made,  it  would 
merely  shew  that  all  was  without  prejudice,  and  that  an 
answer  should  not  be  pressed. 

The  Mabteb  of  the  Bolls. 

If  so,  the  Phuntiff  has  lost  the  opportimity  of  com- 
pelling an  answer,  and  though  the  understanding  was, 
that  the  answer  should  not  be  pressed,  it  never  could 
have  been  his  intention  to  go  to  trial  without  the 
answer. 

Motion  granted. 
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1850. 


<rfdg  «.  IS. 


FIELD  V.  LONSDALE. 


A,  B.,  after 
depositing  in 
his  own  name 
in  a  savings 
bank  to  the 
full  extent 
allowed,  made 
further  de- 
posits to  an- 
other account 
in  the  name 
of  himself  and 
sister,  but 
nominally  as 
trustee  for 
her.    By  the 
terms  of  the 
act  of  parlia- 
ment he  re- 
tained a  con- 
trol over  the 
fund.     Held, 
that  the  sister 
was  not  en- 
titled, the 
Court  think- 
ing that  the 
object  was  to 
evade  the  act, 
and  not  to 
create  a  trust 
in  favour  of 
the  sister. 


riiHE  question  arising  upon  this  daim  was,  as  to  the 
-^  right  to  some  monies  deposited  bj  Henry  JField, 
deceased,  in  the  Mary^le-Bone  Savings  Bank,  appa- 
rently in  trust  for  his  sisters.  It  is  necessary  first  to 
advert  to  some  of  the  provisions  of  the  Act  (a)  relating 
to  Savings  Banks. 

By  the  33rd  section,  persons  acting  as  trustees  may 
make  deposits  to  the  amount  limited;  but  they  must 
make  a  declaration,  and  such  deposits  are  to  be  ''  in  the 
joint  names  of  such  trustee  or  trustees  and  of  the  per* 
son  or  persons  on  whose  account  such  sum  shall  be  so 
deposited ; "  and  the  receipt  o£  the  trustee  alone  is  de- 
clared to  be  a  good  discharge. 

By  the  34th  section,  subscribers  to  one  savings 
bank  are  not  to  subscribe  to  any  other,  and,  to  prevent 
it,  they  are  required  to  make  a  certain  declaration, 
by  which,  if  it  be  untrue,  the  party  incurs  a  forfeiture 
of  the  fund. 

By  the  35th  section,  the  trustees  are  not  to  receive 
from  any  one  depositer  more  than  150/.  in  the  whole, 
and  when  the  deposit  and  interest  amounts  to  20021,  the 
interest  is  to  cease. 

In  the  present  case,  it  appeared,  that  previous  to 
1838,  Henry  Field  had  made  a  deposit  in  his  own  name ; 
but,  being  unable  to  make  any  further  deposits  in  his 


own 


(«)  9  0, 4.  c.  02. 
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own  name,  he,  on  the  18th  of  June  1838,  opened  another 
account  of  ** Henry  Fields  in  trust  for  Ann  Field^  his 
flister.  She  died  in  1839,  but  he  still  went  on  depont* 
ing  to  the  same  account,  and  sometimes  withdrawing 
sums,  until  the  20th  of  July  1844,  when  that  account 
reached  the  full  limit  allowed  by  the  statute. 

On  the  21st  of  October  1844,  he  opened  a  third  ac- 
count of  ^  Henry  Field,  in  trust  for  Etizabeth  Field^  his 
flister,  and  he  afterwards  made  additions  thereto. 

On  the  occasions  of  opening  the  two  trust  accounts, 
he  made  a  declaration  as  follows :  —  ^^  That  I  am  de- 
flirous  of  becoming  a  depositor  in  the  said  savings  bank 
as  the  trustee  of  Ann  Field,  and  I  do  further  declare 
<m  behalf  of  myself,  and  also  on  behalf  of  the  said  Ann 
Field,  that  we  are  not  either  jointly  or  severally,  di- 
Tectly  or  indirectly,  entitled  to  any  deposit  or  benefit 
firom  the  funds  of  any  other  savings  bank  whatever, 
nor  to  any  sum  or  sums  standing  in  the  name  or  names 
of  any  other  person  or  persons  in  the  books  of  this 
savings  bank,  save  and  except "  *^  such  sum  and  sums 
as  may  be  standing  in  my  name  as  a  depositor  on  my 
own  account,  or  as  trustee  jointly  with  the  name  of  any 
other  depositor." 

Henry  Field  died  in  January  1849,  at  which  time  he 
had  in  the  savings  bank,  first,  17221  standing  to  his 
own  account,  secondly,  17321  standing  to  his  account  as 
trustee  for  his  sister  Ann  Field  (deceased),  and,  thirdly, 
682.  standing  to  his  account  as  trustee  for  his  sister 
EEzabeth  Field. 
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These  sums  had  been  produced  by  investments  of  hb 
own  monies,  and  it  was  not  alleged,  that  he  had  ever 
informed  his  sisters  of  their  existence. 

The 
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1850.  The  Pldntiff  Elizabeth  Field,  in  her  own  right  and 

as  representatiye  of  her  sister  Ann,  now  claimed  the 
two  sums  of  n^L  and  68/.  as  against  the  representatives 
of  Henry  FieldL 

Mr.  BealeSy  in  support  of  the  claim.  The  trust 
account  in  the  books  of  the  savings  bank  and  the 
declaration  made  by  Mr.  Henry  Field  constitute  a  com- 
plete and  irrevocable  trust  in  favour  of  Ann  and  JEUza" 
beth  Field.  They,  therefore,  became  entitled  to  the 
fund.  He  cited  Wheatley  v.  Purr  (a),  Smith  v.  Lyne  (6), 
Fletcher  v.  Fletcher  (c),  Thorpe  v.  Otoen  (d). 

Mr.  Nevinson.  This  was  a  mere  voluntary  transac- 
tion, and  incomplete  as  a  trust  at  the  death  of  the 
testator ;  Edwards  v.  Jones  (e).  Henry  Field  retained 
both  the  l^al  and  equitable  interest :  he  had  the  abso- 
lute control  over  the  fund,  and  the  power  of  with- 
drawing it,  which  he  from  time  to  time  exercised.  He 
also  kept  the  pass  book,  and  never  communicated  the 
fact  of  the  investments  to  hb  sister. 

His  object  is  evident.  When  he  could  no  longer,  under 
the  act,  deposit  any  further  monies,  in  his  own  name, 
he  opened  a  new  account  in  the  name  of  his  sister^ 
intending  it,  no  doubt,  for  his  own  benefit  A  resulting 
trust  is  always  assumed  in  such  a  case;  Mider  v. 
Kidder  (y). 


Mr.  Beales,  in  reply. 


The 


(a)  1  Keen,  551.  (d)  5  Beavan,  224. 

(b)  2Y.^  Col.  (C.  C),  345.  (e)  1  Myl.  *  Cr.  226. 

(c)  4  Hare,  67.  (g)  10  Vesei/,  360. 
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The  Master  of  the  Bolls. 

It  is  singular  that  tinder  this  act,  a  party  may  de- 
posit money  in  trust  for  another  person  in  their  joint 
names,  and  still  beat  liberty  to  withdraw  it  without  any 
communication  with  that  person.  That  circumstance 
makes  a  remarkable  difference  between  this  case  and 
one,  T^here  the  form  of  the  declaration  of  trust  is  such, 
u  to  preclude  the  party  from  all  power  of  dispodtion. 


1850. 


I  'tliink,  from  the  statement  made,  that  the  only  in- 
tention was  to  evade  the  provisions  of  the  act  of  parlia- 
ment;, and  not  to  create  a  trust.  The  declaration  is,  there*^ 
fore^   ineffectual,  and  the  claim  must  be  dismissed. 


WRIGHT  V.  CATTELL. 

T^HE  common  law  courts  were  not  sitting  at  this 
"*■  "time,  the  Judges  having  gone  on  circuit  A 
motion  was  made  for  a  writ  of  prohibition,  to  prevent 
a  County  Court  Judge  from  proceeding  in  a  matter 
Wore  him  relating  to  the  title  to  land  (a). 

Mi*.  Steercy  in  support  of  the  application,  said,  that 
tne  Judge  at  chambers  had  no  jurisdiction  to  grant  the 
^^^>  and  that,  in  the  vacation,  this  Court  alone  being 
^F^>  might  grant  it.  Anon,  (b) ;  that  the  jurisdiction 

of 

(«)  9&  10  Fic/.c.  95. 1.08. 

W  I  Peere  W.  476. ;  and  see 
/won  V.  Harrit,  7  Vetetf,  p.  257. ; 
OQutlejff  case.  2  Swan.  p.  7,  8. ; 
^*  'f  Magor,  Turn.  ^  Jt.  314. ; 
Kewhouie  y,  Milbank,  1   Vem. 

Vol.  Xin. 


276. ;  Montgomeri/  v.  Biair,  2 
Scho.  4r  Lef-  136. ;  Chichester  v. 
The  Marchioness  of  Donegal^ 
6  Mad.  375. ;  Ex  parte  Lynch, 
1  Mad.  15. ;  In  re  Eau  Brink 
Drainage,  3  Simons,  435. 

G 


July  20. 


Writ  of  pro- 
hibition 
against  a 
(>)unty  Court 
Judge,  granted 
in  the  Vaca- 
tion by  the 
Master  of  the 
Rolls.   Juric- 
diction  was  af- 
terwards givea 
to  any  com- 
mon law 
Judge  to 
grant  such  a 
prohibition  in 
the  Tacation. 
See  13  &  14 
rwt.  c.  61. 
f.  22. 


88 


CASES  IK  CHANCERY. 


of  the  Lord  Chancellor  and  the  Master  of  the  RoUb 
had  been  saved  by  the  12  &  13  Vict.  c.  109.  m.  46. 
[7%e  Master  of  the  Bolls.  What  is  to  become  of 
the  writ  when  issued?]  It  wiU  be  returnable  in  the 
oommon  law  court  [7%e  Masteb  of  the  Bolls. 
There  is  no  return;  it  is  a  mere  prohibition  against 
doing  the  act]  The  case,  he  observed,  was  pressing, 
the  proceedings  of  the  County  Court  being  speedy,  and 
there  being  no  appeal  from  the  decision. 


The  Master  of  the  Bolls  required  it  to  be  shewn 
from  the  affidavits,  that  it  was  a  proper  case  for 
granting  the  writ,  and  being  satisfied,  he  ordered  it  to 
issue  (a). 


(a)  But  Idow  by  the  13  &  14 
Fid.  0.61.  «.22^  passed  14th 
Angu^  1850,  **  any  judge  of  the 
common  law  courts  may,"  as 


wdl  in  term  time  as  Tacation, 
determine  applications  for  pro- 
hibitions to  the  county  court 
judges. 


A^ao. 


LEWIS  V.  LEWIS. 


mtSlli?^  A  ^^^^^  ^^  •^  *^«^  filed  in  this  Court  by  the 
Mat^Caa  *^^  testator  fFamer.  He  died  in  1829,  and  the  suit 
^^^^j^*""  was  revived  by  his  executors.  At  the  hearing,  on  the 
andwasafter-  21st  Nocember  1834,  the  cross  bill  was  dismissed  with 
^,1^  costs,  to  be  paid  by  the  executors,  who  were  to  be  at 
liberty  to  retiun  them  out  of  the  assets  (a). 


paid  liy  the 


of  the 

The  state  of 

the  assets  re 


quired  the 

tea 


they  were  not 


(a)  See  Jrwutnmg  t.  Arwuinmg,  3  JfyL  4*  iT.  46. 

to  pay  a  coosiderahle  sum  out  of  their  own  monies, 
to  interest  thercoo. 


In 


Held. 
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In  December  following  (1834)  a  bill  was  filed  for  the  1850. 
sdministration  of  the  estate  of  Warner;  and^  in  July 
1835,  the  executors,  who  had  received  assets  to  the 
amount  of  96121  only,  were  compelled  to  pay  the  costs, 
amounting  to  257021,  paying,  therefore,  160921  out  of 
their  own  monies.  They  now  asked,  in  the  adminis- 
tration suit,  to  have  interest  allowed  out  of  the  estate^ 
on  the  amount  so  advanced  by  them  out  of  their  own 
monies. 

Mr.  Lloyd  and  Mr.  fF.  H.  Clarke,  for  the  executors, 

aigued,  that  the  liberty  to  retain,  contained  in  the 

decree,  had  the  effect  of  a  judgment  in  favour  of  the 

execatori,  and  was  a  charge  on  the  assets ;  and  that,  as 

the  institution  of  the  suit  had  deprived  the  executors 

irom  exercising  the  right  of  retainer,  they  ought  to  be 

compensated  by  being  allowed  interest  on  their  advances. 

Thqr  dted  Earl  of  Bath  v.  Earl  of  Bradford  (a),  and 

Balsh  V.  Hyham  (b). 

Mr.  Turner  and  Mr.  Shapter  for  the  Plaintiff. 
Mr.  Roupell  and  Mr.  Tripp  for  other  parties. 

The  Masteb  of  the  Bolls. 

I  cannot  allow  interest  The  case  does  not  come 
within  the  authorities,  or  within  any  principle,  on  which 
the  Ck>urt  has  hitherto  acted. 

(a)  2  Vet.  sen.  687.  (b)  2  P.  Wnu.  453. 


G  2 
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1850. 


July  31. 
Nov.  25. 

To  obtain  the 
successive 
orders  (in  a 
matter,  and 
not  in  a 
cause)  upon 
a  person  to 
pay  a  sum  of 
money  to  a 
party,  per- 
sonal service 
of  the  pre- 
ceding order* 
and  a  demand 
and  refusal 
must  be 
proved ;  but 
where  the 
party  avoids 
service,  the 
Court  will 
direct  substi- 
tuted service, 
and  dispense 
with  the 
necessity  of  a 
demand  and 
refusal. 


In  Re  MOURILYAN. 

/^N  taxation,  a  sum  of  38321  was  found  due  from 
^-^  Mr.  C  to  the  Petitioner,  which  he  was  ordered  to 
pay.  The  order  was  personally  served,  and  a  demand 
regularly  made. 

A  second  order  was  afterwards  made,  that  he  should 
pay  the  money  within  fourteen  days  after  service. 
This  order  was  also  personally  served,  but  the  demand 
was  not  repeated. 

Subsequently,  in  1848,  by  an  order  made  on  no^ 
tice  (a),  the  Court  ordered^  that  he  should  pay  within 
four  days  or  stand  committed.  This  order  was  also 
personally  served,  but  no  fresh  demand  was  made. 

The  amount  not  having  been  paid,  the  Court,  on  the 
12th  June^  ordered,  that  the  Respondent  should  stand 
committed ;  but,  on  drawing  up  the  order,  the  Regis- 
trar objected,  that  there  ought  to  have  been  proof  of  the 
demand  and  refusal  on  the  personal  service  of  the  two 
preceding  orders. 

Mr.  W.  T.  S,  Daniel  applied  to  have  the  order  drawn 
up,  but 

The  Master  ef  the  Rolls  said,  that  his  opinion, 
confirmed  by  that  of  the  Registrar,  was,  that  the  strict 

practice 


(«t)  Jin  re  Parthgton^  C  Maddocl;  71. 
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practice  required  that  there  should  be  a  demand  on       1850. 
each  occasion.  ^"^7"^^^ 

In  re 

MOURILTAN. 


The  solicitor  haying  afterwards  avoided  service^  Nov.  25, 

^  The  Masteb  oftlie  Bolls  dbpensed  with  the  neces- 
sity of  personal  service^  and  authorised  a  substituted 
service.  He  also  ordered,  that  no  further  demand  of 
payment  should  be  requbite  for  the  purpose  of  en- 
forcing payment. 


NoTB.—  See  »>.  P.  Reg,  205, ;  1  Xewland't  Pr,  683.  (Sdjed.)  ; 
1  Smiik'M  Pr.  569.  (3d  ed.)  ;  Wilims  v.  Sleveru,  19  Ves.  117.; 
In  re  Isaac,  3  3fyt,  ^  Cr,  319.;  Seton  on  Decrees,  418. ;  Sangar  v. 

GarSmer,  1  C,  P,  Cooper,  262. ;  Hunter  v, ,  6  Simons,  429.,  aod 

Jm  re  Stetenscn,  14  Beavan,  27. 


DUFFIELD  V.  EL  WES.  July  31. 

IN  this  case,  a  sale  had  taken  place  under  the  Court.  One  notice  of 
Bennett  became  the  purchaser,  and,  on  the  2nd  of  ^onfi^m  the 
July,  an  order  tiui  was  made  confirming  the  Master's  Master's  re- 

renorL  port  of  best 

report  purchaser, 

and  to  pay 

Mr.  G.  S.  Law  now  moved,  that  the  report  might  be  ^®  pu^ehas©. 

,    ^  money  into 

confirmed  absolute,  and  that  the  purchaser  might  pay  Court,  is 
his  purchase  money  into  Court  ^"^^- 

Mr.  Hingestony  contra,  for  the  purchaser,  argued,  that 
lUs  motion  was  irregular,  for  until  there  had  been  an 
absolute  confirmation,  the  Respondent  could  not  be 
considered  a  purchaser :  that  it  was  therefore  premature 
to   ask  for  payment  of  purchase  money  into   Court. 

:A8 

GZ 
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I860.  As  to  confirming  the  report  he  said,  that  it  ought  to 
have  been  done  by  an  order  of  course  (a).  He  added, 
that  Bennett  had  purchased  for  Edy^  but  that  the 
Master  had  refused  to  report  Edy  the  purchaser ;  and 
that  all  that  was  wanted  was  to  substitute  his  name. 

Mr.  Law,  in  reply,  admitted  that  the  report  might 
have  been  confirmed  by  an  order  of  course ;  but  said, 
that  the  application  to  have  the  money  paid  into  Court 
made  the  order  special.  He  argued  that  the  course 
taken  was  not  irregular,  and  stated  that  the  motive  waa 
to  obtain  the  order  before  the  long  vacation. 

The  Masteb  of  the  BoLLS. 

It  is  admitted  that  the  report  ought  to  be  confirmed, 
and  that  the  money  ought  to  be  paid  into  Court,  on 
condition  that  Bennett  shall  be  allowed  to  substitute 
JEdy  as  purchaser.  This  is  now  assented  to  by  the 
vendor,  and  the  only  question  is,  as  to  the  costs  of 
this  motion. 

Here  is  one  notice  of  motion  to  confirm  absolute,  and 
also  that  the  purchaser  may  pay  his  purchase  money 
into  Court.  I  believe  this  is  quite  contrary  to  the 
practice,  and  no  precedent  is  cited  for  it. 

I  propose,  therefore,  that  the  order  nisi  shall  be  made 
absolute  without  objection ;  and,  on  the  application  of 
the  parties,  and  upon  reading  the  affidavits,  that  there 
should  be  an  order  for  payment  of  the  purchase  money 
into  Court. 

I  think  the  motion  irregular,  and  therefore  the  vendor 
ought  to  pay  the  costs  of  the  motion.     If  no  arrange- 
ment 

(n)  2  Smiih't  Pr.  202.  (3d  ed.) 
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metki^  be  made,  I  must  refuse  the  motion  with  costs.     I  1850. 

think  the  Plaintiff  is  wrong  in  comprising  the  two  j^^^^^* 

iimgs  in  one  notice  of  motion ;  and  for  that  reason^  he  v. 
most,  paj  the  costs. 


Elwes. 


LOSCOMBE  V.  WINTBINGHAM.  J^^  «• 

November  83. 

SXB  CUfton  fVintrinffham,  by  his  .will  dated  in  1793,  Bequeit  to 
'  gave  and  bequeathed  the  sum  of  600L   « to  the  J^iS?" 
go?emor8»  guardians,  and  trustees  of  a  society  instituted  instituted  for 
far  the  increase  cmd  encourctgement  of  good  servants,  to  ^qJ  en- 
the  intent  and  purpose  that  the  sum  of  500i  of  lawful  commaent 
money  of  Great  Britain  might  be  paid  to  the  governors,  yants,"  &c 

guardians,  and  trustees  of  the  said  society  for  the  in-  ?^^\/^.^  "'^^ 

^  institution 

crease  and  encouragement  of  good  servants ;  ^  and  he  could  be 
dnected  it  «  to  be  expended  and  applied  by  them,  the  ^^the  rift^' 
Mid  eeveral  governors,  guardians,  and  trustees  for  the  waschantable, 
time  being,  in  such  manner,  and  for  such  uses  and  ^, 
pupoees,  as  to  them  should  seem  most  meet,  and  best 
^pted  towards  carrying  on  the  well-planned  institution 
and  intents  of  the  said  society." 

^7  an  order  of  the  Court,  it  was  referred  to  the  said 
^l^rter,  to  enquire  and  state  to  the  Court  what  society 
was  meant  and  intended  by  the  testator,  as  "  a  society 
i^tnted  for  the  increase  and  encouragement  of  good 
servants.'* 

^^  Master  reported,  that  he  was  unable  to  state  to 
^  Court,  what  society  was  meant  and  intended  by 
^^  CUfton  fVirUrinffham,  the  said  testator,  as  ''  a  society 
'^  the  increase  and  encouragement  of  good  servants." 

G4  A 
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LOSCOMBK 

r. 

WlNTRING- 
BAM. 


A  petition  was  now  presented,  submitting  that»  as 
the  society  could  not  be  ascertxuned,  the  sum  of  5007. 
fell  into  the  residue,  and  the  petition  prayed  payment 
accordingly. 

Mr.  Roupell  and  Mr.  Calvert^  in  support  of  the 
petition,  argued,  that  there  was  no  ^t  to  charitj 
generally,  but  to  a  particular  society,  which  not  being 
ascertainable,  the  legacy  lapsed ;  that  the  *^  encourage- 
ment of  good  servants  "  might  be  effected  by  an  act  ol 
mere  benevolence,  apart  from  charity ;  and  a  trust  foi 
mere  benevolent  purposes  generally  was  void.  That  the 
nature  of  the  society  and  its  objects  being  unknown,  i1 
was  therefore  impossible  to  decide  whether  they  wen 
or  were  not  charitable. 

Mr.  Wrayy  for  the  Attorney-General,  submitted  thai 
this  was  a  charitable  gift ;  and,  inasmuch  as  the  Mastei 
was  unable  to  ascertain  what  society  was  meant,  thf 
500^1  ought  to  be  applied  by  sign  manual  for  the  benefit 
of  some  other  charity:  Moggridgey.  ThackweU{a)y  MUh 
T.  Farmer  (li). 


The  Master  of  the  Eolls. 

There  are  more  authorities  on  the  subject ;  I  wil 
look  at  them,  and  satisfy  myself  whether  the  purposes 
mentioned  in  this  gift  are  charitable  or  not.  If  this  wa^ 
a  charitable  purpose,  the  only  reason  for  naming  th< 
governors,  &c.  was,  that  they  might  be  the  instrument] 
for  the  application  of  the  fund.  If  the  gift  be  not  valid 
it  must  be  because  it  was  for  a  benevolent  purpose,  auc 
it  has  been  decided,  that  a  gift  for  benevolent  purposes 
is  not  a  valid  charitable  gift.     I  cannot  at  present  per 

suadc 


(a)  7  Vcs.  36. 


{b)  19  r«.  4«2.  and  1  Mer.  5a. 
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snado  myself  that  this  is  not  a  charitable  and  public 
purpose ;  and  I  cannot  suppose  that  the  testator  had  a 
spedal  intention  in  favour  of  this  particular  society 
onlj*    I  will  consider  it 


1850. 


L08C011BB 

V, 

WlXTRING- 

BAM, 


On  a  subsequent  day^ 

The  Master  of  the  Rolls  said,  he  thought  there 
was  a  sufficient  charitable  gift^  and  he  ordered  the  500/. 
to  be  carried  over  to  a  separate  account. 


KoTE. — The  following,  amongst  other  bequests,  have  been  held 
void  as  charitable  gifts,  *'  benevolent  purposes,**  Jamet  v.  Aliens 
3  Mer,  17. ;  •*  objects  of  benevolence  and  liberality,"  Morice  v. 
^  Buimp  of  Durham,  9  Veteif^  399.,  afHrmed  10  Vetey,  521.; 
"charitable  or  other  purposes,"  ElUt  v.  ^%,  7  Simons^  352.  and 
1  %/.  i  Cr,  286. ;  "  benevolent,  charitable,  and  religious  purposes," 
"^•ffiswi  V.  Kershaw,  5  L.  J.  {N.  S.)  Ch.  84.  cited  1  Keen,  232. 
wi  1  MyL  ij-  Cr.  293.  298. ;  "  private  charity,**  Omnianney  v. 
^^•^cJfl",  Turn,  4"  /?w«.  260. ;  **  for  charitable  or  public  purposes,** 
^  "to  any  person  or  persons,**  as  his  executors  should  think  fit, 
'^  V.  JamMon,  1  Sim.  4*  St,  69. ;  **  for  such  uses  as  trustees 
«^  think  fit,"  Fowler  v.  Garlike,  1  Rust,  4-  Myl.  232. ;  « to 
^ch  persons  as  trustees  should  think  proper,**  Gibbs  v.  Runuey, 
^  ^a  4>  Beamet^p,  295. ;  **  to  buying  such  books  as  might  have  a 
^^i^^^y  to  promote  the  interests  of  virtue  and  religion,  and  the 
^>piness  of  mankind,  and  distributing  Euch  books,**  Broivne  v.  Yeall, 
'  '^«.50.  note  76.  p.  52.  referred  to  in  9  Vesey,  406.,  10  Vet,  27.,  Har- 
r*>e  on  ike  ThcUutton  Act,  22.,  and  2  Jurid.  Ang,  70.  162,  163.; 
^^^'  for  a  hospital,  to  increase  till  it  amounted  to  [blank]  for  sup« 
P*^  [bkink]  boys,**  Ewen  v.  Banncrman,  2  Dow  ^  Clark,  74. ;  to 
^oitan  Catholic  priests  for  prayers  for  the  repose  of  the  testatrix*s 
^  ^'ett  V.  ShutUeworth,  2  Myl,  4*  A'.  684. ;  "  for  the  relief  of 
^lomestic  distress,  assisting  indigent  but  deserving  individuals,  or 
encouraging  undertakings  of  general  utility,**  Kendall  v.  Granger, 
^•^^otaityp.  301. ;  to  Roman  Catholic  bishops  and  their  successors, 
"0  inch  characters  being  known  to  the  laws  of  Ireland,  Aftomcu^ 
*''*^  V.  Power,  1  Bail  4"  S»  145. ;  for  the  maintenance  of  a 
^''^  or  assembly  for  reading  the  Jewish  law,  and  advancing  their 
^y  religion.  Da  Costa  v.  De  Pas,  Ambler^  228.,  2  Swan,  487  n., 
••f» -Die*.  258. 

*^  following  gifts  have  been  held  valid  :  "  religious  and  charit- 
able 
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LOSCOMBB 

17. 

WiNTRINO- 

HAM. 


able  institations  and  purposes/'  Baker  v.  Suiton,  1  Keen,  22^; 
''  benevolent  and  charitable  purposes,  with  recommendation  to  apply 
it  to  domestic  servants,"  Miiler  v.  Romany  5  CI.  ^  Fin,  99.,  Hill  v. 
Bttms,  cited  2  Dow  ^  CI,  101.;  *'in  the  service  of  my  Lord  and 
Master,*'  Powertcourt  v.  Powertcourty  1  Moiloy,  616.;  "public  and 
private  charities,"  and  to  establish  a  life  boat,  Johnston  v.  Swann, 
3  Madd,  457. ;  *'  to  be  distributed  in  charity,"  **  either  to  private 
individuals  or  public  institutions,"  Horde  v.  The  Earl  of  Sujfblk^ 
2  MtfL  4*  K,  59. ;  *'  for  promoting  charitable  purposes  as  wdi  of  a 
public  as  a  private  nature,  and  more  especially  in  relieving  distressed 
persons,"  (admitted),  Waldo  v.  Odey,  16  Fir«.  206. ;  to  such  chari- 
table purposes  as'  F.  should  appoint :  F.  died  in  testator's  lifetime^ 
Moggridge  v.  Thackwelly  7  Vet,  p.  39. ;  '*  to  such  charitable  purposes 
as  I  intend  to  name  hereafter  : "  testator  named  them  not,  MUh  v. 
Farmer,  19  Vet,  482.,  1  Mer,  55.;  for  the  Welch  circulating  charity 
schools,  and  for  the  increase  and  improvement  of  Christian  know- 
ledge  and  promoting  religion  as  most  conducive  to  the  said  cha« 
ritable  purposes,  and  moreover  to  buy  bibles  and  other  religious 
books  to  be  divided  amongst  poor  pious  persons,  Atiomey^General 
V.  Stepney,  10  Vet,  22. ;  a  bequest  of  the  sum  of  1000/.  to  poor 
housekeepers,  as  A.  shall  appoint,  Attomey^General  v.  Pearce, 
2  Atk,  87.  and  Barnard.  Ch,  C.  208.  ;  legacy  towards  establishing 
a  bishopric  in  America,  Attomeif^General  v.  Bithop  of  Chester^ 
1  Bro,  C.  C.  444.  ;  bequest  of  annual  sum  for  repairs  of  a  mono- 
ment,  WUHt  v.  Brown,  2  Juritt,  987. ;  bequest  for  the  "  perpetual 
endowment  or  maintenance  of  two  schools,"  Khrkbank  v.  Hudson, 
7  Price,  p. 213. ;  "to  charitable  and  pious  uses,"  Attomey-'General 
Y.'Herrick,  2  Ambl.  712.;  to  the  poor  inhabitants  o£  S,  for  ever,  At» 
tomey-General  v.  Clarke,  1  Ambl.  422. ;  legacy  to  the  poor.  Attorney' 
General  v.  Ranee,  cited  1  Ambl,  422. ;  to  promote  the  knowledge  of 
the  Catholic  Christian  religion  among  the  poor  and  ignorant  inha- 
bitants of  S,,  Wett  V.  Shuttleworth,  2  Myl.  Sr  K,  684. ;  "  for  the  use 
of  Roman  Catholic  priests  in  and  near  London^  Attorney 'General  y. 
Gladttone,  13  Simons,  7, ;  "charitable,  beneBcial,  and  public  works* 
at  Dacca,  in  Bengal,  for  the  exclusive  benefit  of  the  native  inhabit- 
ants, Mitfard  v.  Reynolds,  1  Phillips,  185. ;  "  poor  pious  persons, 
male  and  female"  &c.,  Nash  v.  Morley,  5  Beav,  177. ;  for  erecting 
an  hospital  for  persons  "  sick  of  the  small  pox,  or  any  other  infec^ 
tious  distemper,"  Attomey^General  v.  Kell,  2  Beav,  575. ;  a  bequest 
to  ten  worthy  men,  including  some  learned  men,  to  purchase  meat 
and  wine  fit  for  the  service  of  the  two  nights  of  the  PassoreTp 
Straus  V.  Goldsmid,  8  Simons,  614.;  bequest  to  the  widows  and 
orphans  of  the  parish  of  L.,  Attomey'General  v.  Comber,  2  Sim,  ^ 
St.  93. ;  bequest  for  putting  out  **  our  poor  relations  "  apprentices. 
White  V.  While,  7  Ves.  422. ;  gift  for  and  towards  establishing  a 
school  in  J?.,  Attorney 'General  v.  Williams,  4  Bro,  CCp.  526.  ;  a 

^bequest 
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bequest  for  preaching  a  sermon  on  Ascension  day,  for  keeping  the 
chimes  of  the  Church  in  repair,  and  for  payment  to  be  made  to  the 
singers  in  the  gallery,  Turner  v.  Ogden^  1  Cox,  316. ;  bequest  for 
supplying  water  to  the  town  of  C.  for  the  use  of  the  inhabitants, 
/oieiT.  WmUtnu,  2  Ambler,  651. ;  a  gift  for  the  improvement  of  the 
citj  of  Bath,  Howte  v.  Chapman,  4  Vet.  542. ;  gift  for  the  improve- 
ment of  the  town  of  Bolton,  Attomey'General  v.  Heelit,  2  Sim,  4r 
&.  ^.;  gift  *'  for  the  benefit,  advancement,  and  propagation  of  edu- 
cation and  learning  in  every  part  of  the  world,  as  far  as  circum- 
stances will  pennit,**  Whicker  v.  Hume,  14  Beav, ;  to  the  Chancellor 
of  the  Exchequer  to  be  appropriated  to  the  benefit  and  advantage 
d  Great  Britain,  Nightingale  v.  Goulbum,  5  Hare,  484,  and  2  Phil- 
i^,  594. ;  to  the  parish  of  G.  C,  West  v.  Knight,  1  Ca,  in  Ch.  134. ; 
for  purposes  conducing  to  the  good  of  the  County  of  W.  and  the 
parish  of  L.  especially.  The  Attomeif-General  v.  The  Earl  ofLons* 
dale,  1  Smont,  105. ;  and  see  Attorney-General  v.  The  Mayor  ^c, 
tfCarStle,  1  Simoni,  437.;  Attorney-General  v.  Brown,  1  Sunm. 
^Attorney-General  v.  The  Mayor  4-c.  of  Dublin,  1  BU.  N.S.  312. 


1850. 


LOSCOMBB 

V. 

WlNTBINO- 

HAX. 


ROBERTSON  r.  SKELTON. 


August  6. 


llfR.  HIGINBOTHAM  was  the  purchaser  of  lots 
one  and  two  under  the  Court.    Lot  one  consisted 
of  a  reversionarj  interest  in  a  sum  of  500/.,  expectant 
on  the  death  oi  Fanny  Metcalf. 

^^  purchaser,  after  some  litigation  (a),  having  made 
**dt  in  completing  his  purchase,  it  was  ordered,  on 
^^^T^  oi April  1850,  that  the  two  lots  should  be  re- 
*»a,  and  that  Higinbotham  should  pay  any  deficiency 
▼wch  nught  occur  on  the  resale. 

^ore  the  resale,  it  was  discovered  that  Fanny.  Met- 
^fhsA  died  on  the  25th  of  March  1850,  and  the  sum 
^5001  was  afterwards  paid  into  Court     The  Plaintiff 

thereupon 

(a)  See  lOBeav.  197.  and  12  Beav.  260.  363. 


A  purchaser 
under  the 
court  of  a  re- 
versionary 
interest  having 
made  default 
in  completing, 
a  resale  was 
ordered,  and 
the  purchaser 
was  to  make 
good  any 
deficiency. 
Before  such 
resale,  it  was 
discovered, 
that  the  rever- 
sionary inter- 
est had  pr&. 
yiously  fallen 
into  posses- 
sion, the  Court 
gave  the  pur- 
chaser four 
days  to  com- 
plete his  pur- 
chase. 
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1850.        thereupon  presented  a  petition^  praying' that  the  Master 
.)^;^V^^     might  resell  the  second  lot  only. 

BoBXRTgON  ^  '' 


V. 


Skblton.  *       Mr.  Martindaley  in  support  of  the  petition^  cited 
Harding  v.  Harding  (a). 

Mr.  Steercy  on  behalf  of  HiginbotJiam,  said  that  the 
contract  had  never  been  rescinded,  and  offered  to  pay  the 
purchase-money  into  Court  and  complete  the  contract. 

Mr.  Martindale,  in  reply. 

TTie  AIasteb  of  the  Kolls  thought  that  the  pur^ 
chaser,  not  having  been  discharged,  was  still  entitled 
to  complete  his  purchase.  He  ordered,  that  on  pay- 
ment into  Court  of  the  purchase-money  within  four 
days,  and  upon  payment  of  all  the  costs  of  his  default, 
Higinbotham  should  be  allowed  the  purchaser ;  but  in 
default  of  payment,  that  lot  two  should  be  resold. 

(a)  4  Mt/i.  4-  Cr.  514. 


1B49. 
iSTop.  5. 
Dec.  3. 

1850. 
Jan.  17. 


BYNG  V.  CLARK. 


IN   August   1846,    Clark  brought  an  action  at  la-fT" 
agunst  Bgngj  who  was  living  abroad,  for  the  pur- 
caw  *Sw  time   P®^^>  *^  ^®  stated,  of  preventing  the  Statute  of  Limit- 

for  answering    ation  running,  but  no  appearance  could  be  obtained  to 

was  enlarged       . 

on  five  sue-       the  action. 

cessive  occa- 
sions. 
Upon  an  On   the   12th  of  June   1849,  Byng  filed  his  bill, 

tfmJSn-^'''  exceeding  nine  hundred  folios  in  length,  against  Clark, 
8wer,  the  seeking 

Court  relies 

OQ  the  statement  of  Counsel,  as  to  the  necessity  of  further  indulgence. 
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fleeUng  to  open  pecuniary  dealings  and  transactions 
irhich  had  taken  place  between  the  parties  in  1839, 
1840,  and  1841.  The  Plaintiff  obtained  the  common 
injunction  for  want  of  answer.  After  the  time  for  an- 
swering had  expired,  the  Defendant  obtained  from  the 
Master  two  orders  for  further  time,  the  one  for  three 
weeks,  and  the  other  for  six  weeks.  The  last  expired 
on  the  6th  of  October,  when  the  Master  refused  further 
time,  and  an  attachment  was  issued. 

An  application  was  now  made  to  the  Court  for  fur- 
ther time  to  answer.  It  appeared,  that  the  Defendant 
had  not  laid  the  instructions  for  his  answer  before 
Counael  imtil  the  3rd  of  October. 

Mr.  Osborne  in  support  of  the  application. 

Mr.  Shapter,  contrit,  opposed  the  application. 

T7ie  Master  of  the  Bolls. 

I  think  I  must  grant  the  Defendant  three  weeks* 
further  time  to  put  in  his  answer. 
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1849. 


Kov.  5. 


An  application  was  again  made  to  the  Court  for 
further  time.  It  appeared  that  the  instructions  laid 
before  Counsel  on  the  3rd  of  October  were  insufficient, 
and  that  further  information  had  been  required^  which 
had  not  been  furnished  until  the  22nd  of  November^ 


Dee.  3. 


Mr.  ToUer,  in  support  of  the  application,  urged,  that 
the  length  of  the  bill,  and  the  minuteness  in  detail  of 
the  discovery  required,  rendered  it  impossible  for  the 
Defendant  to  put  in  a  perfect  answer  within  the  time 
hitherto  limited,  and  that  it  was  but  just  to  allow  the 
Defendant  some  further  time  to  enable  him  to  perform 
the  duty  required  of  him. 

Mr. 
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1849.  Mr.  Shapter  opposed  the  application,  contending  that 

the  Defendant  was  entitled  to  no  further  indulgence. 

The  Mastsb  of  the  Bolls. 

I  think  that  this  is  a  case  in  which  I  ought  to  give 
time.  I  have  nothing  to  say  in  defence  of  the  neglect 
of  the  Defendant  to  give  instructions  for  his  answer. 
It  is  impossible  not  to  see  that  the  Defendant  has 
been  guilty  of  great  delay ;  for  the  bill  was  filed  on  the 
12th  of  June^  and  the  instructions  were  not  laid  before 
Counsel  until  the  3d  of  October,  I  consider  the  reason 
given  on  the  last  and  on  the  present  occasion  unsatis- 
factory. Counsel  found  that  the  instructions  given  on 
the  3d  of  October  were  not  sufficient  to  enable  him  to 
complete  the  answer,  and  he  required  to  be  furnished 
with  further  information,  and  in  the  result,  full  in- 
structions were  not  given  to  Counsel  before  the  22nd 
of  November.  Now,  this  is  a  bill  of  nine  hundred  folios 
in  length.  Notwithstanding  its  length,  it  might  re- 
quire but  a  short  answer;  but  that  cannot  be  so  here, 
for  the  bill  relates  to  complicated  pecuniary  transac- 
tions, of  such  a  nature  as  to  require  considerable  time 
and  attention  in  preparing  the  answer. 

K  one  small  matter  remained  unexplained,  I  do  not 
believe  that  Counsel  could  safely  settle  an  answer, 
though  he  might  have  full  instructions  as  to  the  greater 
portion  of  it.  I,  who  have  had  some  considerable  expe- 
rience, do  not  think  it  an  easy  matter  to  draw  such  an 
answer  as  this.  On  the  whole,  though  I  feel  dissatis- 
fied with  what  has  already  taken  place,  yet  now,  that 
the^  matter  is  in  the  hands  of  Mr.  Totter ,  I  am  satisfied, 
that  care  will  be  taken  to  put  in  the  answer  as  soon 
as  practicable,  and  I  rely  on  him  when  he  tells  me  he 
will  do  it.     When  Counsel  has  taken  such  a  matter  in 

hand. 
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iittid,  I  may  feel  confident  that  he  will  proceed  in  a        1849. 
losnner  due  to  justice  and  his  client ;  I  have  perfect 
'diaooe  on  what  he  has  stated.     The  Defendant  must 
t^y  the  coets^  and  I  must  give  six  weeks  further  time. 


fifth  application  was  now  made  for  time  to  answer.        1850. 

Jim.  17. 

ACr.  Toiler,  in  support  of  the  application^  said,  that 
in  consequence  of  the  difficulty  of  the  case,  he  had 
fiyimd  it  impossible  to  complete  the  answer,  although 
lie  liad  full  instructions  for  that  purpose. 

'hb.  Shapter  opposed  the  application.  He  again 
vged  the  great  delay  which  had  occurred  in  instruct- 
ing Counsel,  and  argued,  that  the  Court  ought  not 
to  sanction  any  further  delay,  the  Defendant  haying 
already,  on  four  several  occasions,  obtained  an  indul- 
genoe  of  further  time. 

The  Masteb  of  the  BoLLS. 

-As  to  the  neglect  of  the  solicitor  in  giving  instruc- 

tons  to  Counsel,  that  was  disposed  of  on  the  former 

^^ocasion.     The  answer  is  now  in  course  of  preparation ; 

^e  bill  is  very  long,  and  requires  a  very  great  deal  of 

attention,  and  it  is  now  receiving  that  attention.     It  has 

^^een  stated  to  me,  in  a  way  which  I  cannot  refuse  to 

Attend  to,  that  more  time  is  required  to  put  in  a  satis- 

«ctory  answer.     It  is  now  in  a  proper  course  of  com- 

petion,  and,  if  hurried,  one  of  two  things  must  happen ; 

^  Defendant  must  either  put  in  an  imperfect  answer, 

^  there  must  be  an  attachment  and  no  answer  at  all. 

I  cannot  say,  under  the  circumstances  of  this  case,  that 

I  ought  to  allow  the  latter  result  to  take  place.     The 

*Iay  is  very  much  to  be  regretted ;  but  is  there  any 

charge 
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1850. 


chaise  of  delay  since  the  matter  was  last  before  the 
Court  ?  I  cannot  find  any.  On  the  contrary,  I  belieye 
that  every  exertion  has  been  used.  I  must  grant  this 
motion,  and  give  the  Defendant  a  month's  time,  he 
paying  the  costs  of  the  motion. 


CHRISTY  V.  COURTENAY. 


1849. 

July  30,  31. 

August  4. 

ilf^^'l8.     npHE  testator,  Philip  Courtenay,  died  on  the  10th  of 


X 


December y  1841,  and  a  creditors'  suit  was  after* 


When  a  father 

purchase  pro-  ^jy.jg  instituted,  for  the  administration  of  his  personal 
perty  with  his  '  ^  ,    *        ^ 

estate.  The  personal  estate  having  proved  insufficient 
for  payment  of  his  debts,  this  suit  was  instituted  to 
make  his  real  estate  liable,  and  in  it,  a  question  arose. 


own  money, 
and  takes  a 
conveyance  in 
the  name  of 
bis  son,  the 
law  presumes 
it  to  be  an 
advancement 
for  the  son, 
and  not  a 
trust  for  the 


arising  out  of  the  following  circumstances :  — 


In  1818,  the  testator  purchased  a  set  of  chambers, 

and  had  them  transferred  into  the  name  of  his  son,  Philip 

father.  Those   Warne  Coiirtcnayy  then  an  infant  of  four  years  of  age, 

who  was  forthwith  admitted,  by  the  Society  of  the 
Inner  Temple^  to  hold  for  his  life.  A  similar  transac- 
tion took  place,  in  1822,  respecting  another  set  of 
chambers,  the  son  being  then  nine  years  of  age. 


who  allege 
that  it  is  a 
trust  are 
bound  to 
prove  it,  and 
the  evidence 
for  that  pur- 
pose consists 
mainly,  if  not 
exclusively,  of 
contempora- 
neous circum- 
stances. 

A  testator 
had  trans- 
ferred pro- 


In  the  years  1835  and  1841,  the  testator,  in  like 

manner,  caused  certain  other  chambers  to  be  transferred 

into  the  name  of  his  son  Francis  Courtenay.     This  bill 

insisted,  first,  that  the  chambers  were  held  by  the  sons 

as  trustees  for  the  fiither,  and,  secondly,  if  that  were 

perty  into  the  otherwise,  then  that,  inasmuch  as  the  father  was  Iftrsrely 
names  of  nis  .    ••  ,      , 

sons.   Held,  indebted 

that  they  were 

advancements,  but  there  being  doubts  as  to  his  solvency  at  the  time,  inquiries 

directed  on  the  point. 
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udebted  at  the  time  of  these  transactions,  the  gifts  1849. 

"vere  void,  as  against  creditors,  under  the  statute  of  chrhtt    * 

13  Eliz.  e.  5.     The  sons,  on  the  other  hand,  contended,  «. 

*lat  the  transfers  were  in  the  nature  of  advancements  ^"***^^'^* 
A^nd  Jide  made  bj  their  father,  and  that  thej  were 
Absolutely  entitled  to  this  property. 

Evidence  was  entered  into,  shewing  acts  of  owner* 

ship  of  the  father: — that  he  had  received  the  rents, 

let  and  managed  the  property,  and  had  mortgaged  it  for 

securing  his  own  debt     An  account  book  written 

Dy  the  father  was  produced,  to  shew,  that  in  his  esti- 

^"wit:e  of  his  property  and  income,  from  year  to  year, 

'^i^eae  chambers  had  been  included  as  belonging  to  him ; 

^ere  was,  also,  some  evidence  of  his  debts.     On  the 

^tiier  hand,  the  Defendants  relied  on  acts  of  acknow* 

*©dginent  of  their  title  by  their  &ther ;  it  is,  however, 

^xuiecessary  to  state  them  in  detaiL 

^I?he  cause  now  came  on  for  hearing. 

'^Rx.  fPillcock  and  Mr.  Oreene,  for  the  Flaintifib,  cou"- 
^^*i<3ed,  first,  that  there  was  no  evidence  of  a  complete 
final  gift  to  the  sons,  and  that  they,  therefore,  held 
chambers  in  trust  for  the  testator ;  and,  secondly, 
the  fiither  being  "  largely  indebted  "  when  he  made 
^   voluntary  gifts  to  his  sons,  they  were  void  under  the 
-EKz.  c.  5.     Townsend  v.   Westacott  (a),   Martyn  v« 
^ffamara  (i),  Scawin  v.  Scawin  (c). 

Mr. 

C^)  2  Seav,  340.  and  4  Seav,      65. ;  and  see  Scarf  v.  Sotilby,  I 

Hail  4*  T.  426.  and  1  Mac.  4* 
C^)  4  Dr.  4*  War.  p.  427.  G.  364. ;  and  KorctUt  f-  J)odd^ 

Co)  1  Tounge  ^  Col.  {C.  C.)      Cr.  ^  Ph.  100. 

^^-  xni  H 
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184d. 

Christt 

GOUBTBNAT. 


Mr.  Turner  and  Mr.  Milne,  contra,  relied  on  the  ac 
of  the  father,  shewing  his  admission  that  the  properl 
belonged  to  the  sons :  —  such  as  having,  at  times,  a 
counted  for  the  rents  to  them,  and  stated,  that  he  wi 
acting  ''on  behalf  of  his  son.^  They  contended  th) 
the  testator's  books  were  inadmissible  to  prove  h 
ownership,  and  that  in  such  cases,  the  contemporaneoi 
acts  and  declarations  of  the  parent  were  alone  admi 
able  to  repel  the  l^al  presumption  that  a  purchase  i 
the  name  of  a  child  was  made  bj  way  of  an  advano( 
ment,  and  not  a  trust;  SidmotUh  v.  Sidmmith{a),  The 
lurther  argued,  that  no  inference  was  to  be  drawn  pr^ 
judicial  to  the  rights  of  the  sons,  from  the  fact  of  tl 
father's  continuing  in  possession,  and  receiving  il 
profits ;  Lord  Grey  v.  Lady  Grey  (i) ;  Sugden^s  Vei 
dors  and  Purchasers  (c) :  — that  there  was  the  conside 
ation  of  blood,  which  was  always  looked  upon  as  a  goc 
consideration,  and  that  the  transactions  were  perfect! 
bondjide  at  the  time,  though  the  property  of  the  testat< 
had  since  undergone  a  great  depredation. 


Mr.  WiUcock  in  reply. 

The  Master  of  the  Rolls. 

I  cannot  have  much  doubt,  on  the  first  questioi 
which  is,  whether  the  fact  of  the  father  taking  the  esta' 
in  the  name  of  the  son,  amounted  to  an  advancement  • 
the  son,  or  was  in  the  nature  of  a  trust  for  the  fathe 
The  rule  of  law  is,  that  when  a  father  purchases  properl 
with  money  of  his  own,  and  takes  a  conveyance  in  tl 
name  of  his  child,  the  law  presumes  it  to  be  an  advano 
ment  for  the  child,  and  not  a  trust  for  the  father ;  tho 
who  allege  that  it  is  a  trust  for  the  father,  are  bound 

pro^ 

(a)  2  Beav.  447.  (c)  P.  912.  11  th  ed. 

(6)  Ca,  temp.  Finch,  p.  340. 


CASES  IN  CHANCERY,  99 

{HO^ve  it,  and  the  eyidence  to  be  relied  on  for  that  pur-  1849. 

pose  oonsists  mainly,  if  not  exclusively,  of  contempora-  chiubty 
neous  circomatances  which  took  place  at  the  time  of  the  «• 

tnuuaction. 


this  case,  there  is  nothing  which  can  be  said  to 
be  oontemporaneous  evidence.  The  Pl^tiffs  say,  and 
it  is  the  &ct,  that  the  greater  part  of  the  property 
onsinally  belonged  to  the  father,  and  that  after  it  had 
been  transferred  to  the  son,  the  &ther  treated  it  as  his 
oirn;  and  it  has  been  argued,  that  from  these  two  cir- 
comstanoes,  we  are  to  come  to  a  conclusion  of  what,  at 
ibe  time  of  these  [transactions,  the  fiither  meant  to  do. 
I  do  not  see  the  strict  application  of  this  argument. 
Then  it  is  said,  that  the  father  has  made  entries  in  his 
books,  shewing  that  this  was  his  own  property;  but 
^  entries  amount  only  to  declarations  made  subse- 
^ent  to  the  transactions,  and  prove  nothing  as  to  the 
<^<uracter  of  the  transactions,  at  the  time  they  took 
pl^oe.  It  is  then  said,  that,  because  these  books  are 
^^^^^  by  the  Defendants  for  the  purpose  of  shewing  the 
solvency  of  the  father,  the  Plaintiflfe  have,  therefore,  a 
%Ht  to  consider  the  statements  of  the  father  as  satis- 
«^tory  and  conclusive  evidence  as  against  the  sons,  of 
^^  nature  of  the  prior  transaction,  and  of  their  having 
^  Tight  to  the  property.  I  am  not  able  to  come  to 
^"^^  conclusion;  and  the  present  inclination  of  my 
l^^xiion  is,  that  if  the  &ther's  circiunstances  permitted 
^  ihe  transactions  amounted  to  preferments  or  ad- 
^^^cements  of  the  sons,  and  not  to  trusts  for  the  benefit 
^  "^e  father.  As  to  this,  I  will  look  at  the  authorities 
*^^*bre  I  decide  it. 

^  to  the  other  point,  I  have  much  more  doubt.  I 
^^  disposed  to  think,  that  the  father  may,  for  a  con- 
^^rable  part  of  the  time,  have  been  in  such  a  situation 

H2  at 


:Jat; 
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1849.       at  leasts  that  he  ought  not  to  be  considered  competent 

^^jT^v^*^^    to  make  voluntary  gifts  of  anything.     There  was  the 

V,  consideration  of  blood,  which  is  important  to  be  con- 

CouRTENAY.  gijered,  especially  if  the  Court  is  to  determine  whether 

the  transaction  is  bondjide. 

It  is  said,  that  it  appeal's  from  the  books  or  ''  esti-* 
mates,^  that  the  testator  did  not  know  the  various  items 
of,  what  he  called,  his  property,  or  of  his  debts.  That 
seems  to  be  so ;  for  the  property  in  question  was  in- 
cluded in  his  estimate,  though  it  was  not  his  own,  but 
was  merely  managed  by  him  after  he  had  devoted  it  to 
the  advancement  of  his  sons :  other  portions  of  what 
he  called  his  property,  consisted  of  a  policy  of  assurance 
on  his  own  life,  which  could  not,  in  his  lifetime,  be 
considered  as  applicable  to  the  payment  of  his  existing 
debts,  and  other  ["portions  were  of  such  an  uncertain 
character,  that  the  entries  cannot  be  considered  as  de*- 
noting  substantial  value.  After  the  experience  the  tes- 
tator must  have  had,  of  the  great  variation  in  the  value 
of  his  property  in  two  successive  years,  this  book  can* 
not  be  considered  as  evidence  of  the  value  of  his  pro- 
perty. His  experience  must  have  told  him  that  his 
estimate  was  of  very  little,  if  any,  value  at  all. 

It  is  said,  that,  for  any  thing  I  can  know,  the  items  of 
property  may,  at  the  time,  have  been  of  the  value 
assigned  to  them  by  the  testator  in  his  estimate.  I  do 
not  know  the  contrary,  no  valuation  of  them  having  been 
taken  at  the  time.  But  supposing  that  they  were  not 
of  that  value  at  the  time,  are  not  the  circumstances  such, 
that  I  ought  to  consider  that  the  testator  must  have 
known  their  real  value,  or  must  not  that  knowledge  be 
imputed  to  him. 

It  seems  to  me,  that  under  the  circumstances  a  care* 
ful  prudent  man,  in  such  a  situation,  could  not  say  the 

property 
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property  waa  of  the  value  put  upon  It,  and  I  am  afrdd 
I  must  direct  an  Inquiry  to  ascertain  whether  he  was 
iiLsolyent  at  the  times  of  these  transactions.  If  he  was, 
he  must  either  have  known  it,  or  the  knowledge  ought 
to  be  Imputed  to  him.  It  Is  a  very  Important  case, 
and  I  will  consider  it. 
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Christy 

V, 
COURTENAY. 


The  Masteb  of  the  KoLLS  expressed  his  opinion, 
that  the  transfers  of  the  chambers  to  the  sons  were  in 
the  nature  of  advancements,  but  said,  that  he  must  make 
a  reference  to  the  Master  similar  to  that  in  Townsend  v. 
Westacott{a),  to  ascertain  the  amount  of  the  testator's 
debts  and  liabilities,  and  the  value  of  his  property,  at 
the  dates  of  the  several  transfers  of  the  chambers. 


August  4. 


The  case  was  mentioned  again,  together  with  two 
petitions,  and  the  decree  was  drawn  up  in  accordance 
with  the  judgment  of  the  Court. 

(a)  2  JSeav.  340.,  &  4  Beav.  59. 


1850. 
March  18. 


H3 
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1850. 


August  5.  H ARGR AVE  v.  H ARGBA VE. 

Nov.  4.  10. 

By  an  in-  HPHE  Plaintiff^  by  his  bill>  claimed  a  moiety  of  a  res 
ordCT^tbpDe-  estate ;  but  the  Defendant,  insisting  on  the  Plain 

fendant  was  tiff's  illegitimacy,  claimed  the  whole  (a).  In  1846,  ih 
the  Plaintiff     Court  appointed  a  Keceiver  of  the  rents  of  the  moietr 

ccrtdn  costs,  claimed  by  the  Plwntiff(*),  and  there  was  now  i 
The  Defend-  ^         ,  \ 

ant  kept  out     Court  a  sum  of  nearly  500L 

of  the  way,  and 
the  Plaintiff, 

being  unable  In  February  last,  the  Court  ordered  the  Defendai 

^\7n^^  to  pay  certain  costs  (c),  which  were  taxed  at  247/.    Th 

presented  a  Defendant  kept  out  of  the  way,  and  the  Plaintiff,  beinj 

pavment  imable  to  compel  payment  of  these  costs,  presented 

thereof  out  of  petition,  prayimi^  that  they  might  be  paid  out  of  th 
rents  m  Court.  ^         .    '  ^     •'^  ^      -o  r 

It  wasaques-   fund  m  Court. 

don  in  the 

cause,  whether 

they  belonged        Mr.  Turner  and  Mr.  Kyle,  in  support  of  the  petitioi 

^KfLSlf  If  ^^  Plaintiff  should  succeed  in  this  suit,  he  wi 
The  Court  himself  be  entitled  to  the  fund  in  Court,  and  there 
could  make  no  f<^^>  ^^  ^^^t  alternative,  the  payment  asked  may  noi 
such  order.       properly  be  made ;  but  if,  on  the  other  hand,  the  D< 

fendant  should  succeed  and  establish  his  right  to  th 
money  in  Court,  then  it  is  properly  applicable  to  th 
payment  of  the  costs  ordered  in  the  suit.  If  the  Di 
fendant  applied  for  payment  out  of  Court  of  the  fun< 
the  Court  would  not  make  the  order  until  he  had  satii 
fied  the  obligation  of  paying  the  costs  awarded  on  tl 
former  motion. 


M 


(a)  See  9  J?«ir.  552.  (r)  12  Bear.  ^QS. 

(6)  Ibid,  549. 
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"Mi,  Lloyd.     It  Is  the  very  question  in  this  cause  1850. 

to  whom  these  rents  belong5  and  the  Court  is  not  in  p^""^^""^*^ 

the  habit,  before  the  hearing,  of  speculating  as  to  the  v. 

ultimate  result.  Haeobati. 

If  the  Plaintiff  should  fail  in  the  suit,  he  will  have 
to  pay  the  costs  of  it,  and  then  the  Defendant  will  be 
entitled  to  set  off  one  set  of  costs  against  the  other. 
Supposing  the  fund  to  belong  to  the  Defendant,  the 
Plaintiff  has  no  lien  on  it.  He  must  proceed  by  the 
Qsoal  means,  like  all  the  other  creditors,  and  is  not 
entitled  to  any  priority. 

Mr.  Turner  in  reply.  The  Defendant  has  no  right  to 
withhold  payment  for  the  purpose  of  retaining  a  right 
of  set-off  at  the  hearing. 

^Fhe  Master  of  the  Bolls.  If  the  Defendant  were 
not  evading  the  process  of  the  Court,  there  would  be 
no  foundation  for  the  application.  Let  the  petition 
^^^xhA  over  to  search  for  authorities. 


^Hie  case  was  again  mentioned,  when  Nov.  lo. 

^.  Turner  and  Mr.  Kyle  stated,  that  they  had  not 
^^  able  to  find  any  authority.  They  said  the  order 
^P^tated  as  a  judgment  and  equitable  charge  under  the 
^^^2  Viet.  c.  110.  88.  13.  18.;  and  they  referred  to 
^e  Cases  in  which  the  Court  had  advanced  funds,  to 
•^1©  parties  to  try  an  issue  (a). 

They 

(»)  See  Nye  Y.Mauk,  iiMyi.  4*  Cr.  342.  and  JohntUm  ▼.  Todd^ 

Hi 
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1850.  They  propoeed  to  enter  into  a  recognisance  to  repay 

^^"V*^^     the  money  advanced  if  necessary;  Gcmpertz  v.  Am-^ 
r.  dell  (a);  and  stated^  that  after  the  great  expense  al<* 

Haroratk.    ready  incurred,  the  Plaintiflf  would  be  unable  to  pro- 
ceed at  law,  without  some  assistance. 

Mr.  Lloyd  and  Mr.  Glasse,  contra.  The  merits  were 
fully  discussed  on  the  former  occasion,  and  the  case 
merely  stood  over  for  authorities,  and  none  have  been 
found.  If  the  order  operates  as  an  equitable  mortgage, 
the  Plaintiff  must  file  a  bill  to  enforce  it,  which  cannot 
be  done  imder  the  statute,  until  after  the  expiration  of 
a  year,  (i)  The  order  creates  no  lien,  but  merely  a 
personal  obligation. 

Mr.  Tur7ier,  in  reply. 

The  Master  of  the  Bolls. 

My  impression  is,  that  I  cannot  make  the  order, 
though  I  think  there  is  some  justice  in  the  application. 

The  fund  in  Court  either  belongs  to  the  Plaintiff  or 
to  the  Defendant.  If  to  the  Plaintiff,  it  seems  hard 
that  it  should  not  be  applied  in  assisting  him  towards 
the  expenses  of  the  litigation ;  but  if  it  is  paid  out  upon 
his  giving  security,  that  can  only  be  upon  the  notion 
of  its  being  a  loan. 

If  it  belongs  to  the  Defendant,  though  I  take  the 
rule  to  be  clear,  that  he  could  not  get  it  paid  out 
to  him,  without  satisfying  his  duty  to  the  Plaintifi^  my 
difficulty  arises  from  the  want  of  precedent,  and,  none 
being  produced,  my  opinion  is,  that  I  cannot  make  the 
order. 

(a)  4  MjfL  i  Cr.  449.  (b)  Sect.  18. 
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MORRELL  V.  WOOTTEK  kov.  7. 

IN  1847,  a  sum  of  200021  was  deposited  in  the  bands  A  Defendant 

of  Richard  Wootten  the  elder  and  Richard  WooUen  SSdoSu- 

the  younger,  bankers  of  Oxford^  upon  a  certain  agree-  nients  were 

ment     Richard  Wootten  the  elder  died,  and  appointed  sio^  of  hiro»eir 

Jtichard  Wootten  the  younger  and   William  Cole  his  ^^  ^^'  ^-  ^^ 

rm  •     1  Ml  mi  •       ^    x> .    »  »    T»r  CO-exeCUtOF, 

executors.     This  bill  was  filed  against  Richard  Wootten  and  that 
the  younffer,  and  the  assiffnees  of  one  John  Parker,  to  ^^^^^^  ^«''e  »n 

Jo'  o  'the  po8ses.Hion 

recoyer  the  aboyesum;  but  Cole^NBa  not  made  a  De-  of  their  joint 
fendant  r^'^^TvL-  '*"' 

A«^%MM«w  ^^  jj^j  being  a 

party  to  the 

The   Defendant  Ricliard  Wootten,   by   his  answer,  thatan^order 

said,  that  he  did  not  claim  any  right  to  hold  the  monies  ft>r  production 

otherwise  than   as  a  stakeholder,  in  conjunction  with  made  against 

his  co-executor ;  and  as  being  entitled  to  be  indemnified  *^®  l^efendant 

,  on  such  an 

against  costs  incurred.     That  he  was  a  salaried  partner  admission. 
only  with  Richard  Wootten  the  elder,  deceased,  who 
had  appointed,  not  only  the  Defendant,  but  also  Wil" 
Uam  Cole,  his  executors,  and  that  they  had  both  proyed 
his  wilL 

He  admitted,  '^  that  he  had,  in  the  possession  of 
himself  and  William  Cole,^  certain  documents  which 
he  specified,  and  that  certain  other  documents,  which 
he  specified,  *^  were  in  the  possession  of  the  solicitor  of  - 
him  and  William  Cole  ;"  but  he  submitted  he  was  not 
bound  to  produce  them  in  the  absence  of  William  Cole. 

Mr.  Sliebbeare,  in  support  of  a  motion  for  the  pro- 
duction of  the  documents.     There  is  a  sufficient  admis- 
sion of  the  possession  of,  and  control  oyer  the  docu- 
ments 


06 
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MORRBLL 

V, 
WOOTTEN, 
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ments  to  support  an  order  for  production*  The  De- 
fendant admits  he  is  a  mere  stakeholder^  and  he  claims 
no  interest  in  the  matters  in  question ;  and  it  would  be 
a  useless  expense  to  make  Cole  a  party,  when  the  sur- 
viying  partner  is  before  the  Court. 


Mr.  Giffardy  conirctf  merely  cited  Murray  v.  fPoj- 
ter  (a). 

The  Master  of  the  Rolls. 

It  is  admitted,  that  some  of  the  papers  are  in  the  joint 
possession  of  two  persons,  and  that  others  are  in  the 
possession  of  their  joint  solicitor,  and  one  of  such  per- 
sons is  not  here.  I  think  that  I  cannot  act  upon  such 
an  admission,  and  I  must,  therefore,  decline  miilring  the 
order  asked. 

Reserve  the  costs. 


(a)  Cr.^PhU.lH. 
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WEIGHT  V.  LUKES.  j^^.  85. 

A  FTEB  decree,  and  a  reference  to  the  Master  to  A  Plaintiff 
^  take  accounts,  d^MSn 

an  order  for 
Mr.  GlassBf  for  the  Plaintifr,  moved,  upon  the  De-  to  pay  moaey 

fendants'  answer,  that  they  might  pay  certain  monies  ^^^  Court, 

...  upon  admis* 

into  Court,  thereby  admitted  to  be  in  their  hands.  nons  con- 

tained in  his 
answer.    He 
Mr.  SouikgaUy  contra.  Such  a  motion  cannot  be  made  must  proceed 

after   decree ;    Bum  v.  Bowes  (a),   Binm  v.  Parr  (J),  ^"^^^n  ^^ 

The  decree  has  been  made  many  years  since,  and  must  port. 

be  taken  to  have  settled  every  thing  up  to  that  time. 

No  proceedings  have  been  taken  in  the  Master^s  office 

upon  this  decree,  and  it  would  be  unjust  to  treat  the 

matter  as  it  stood  when  the  answer  was  filed. 


The  Master  of  the  Bolls. 

The  Plaintiff  must  wait  for  the  examination  in  the 
Master's  office,  and  proceed  on  the  admissions  con- 
tained in  it.  It  was  once  thought,  that  the  Plaintiff 
must  wait  for  the  report ;  but  it  is  now  settled,  that  he 
can  move  on  the  examination  (c).  I  must  refuse  this 
motion  with  costs. 

(a)  6  LawJ:iiy.S.)(Ch.)275.      69. ;  Hinde  v.  Biake,  4  Beanan, 

(b)  7  Hare,  26S,  597.  ;  Hatch  y, ,  19  Veiey, 

Ic)  See  FojF  v.  Mackreth,  3      116. ;  Wood  y.  Downes,  1  Fes.  4- 

Bro.  C,  C.^.,  and  1  Ves.  Jan.,      B.  49. 
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Kov.  25.  Tn  re  BAINBRIGGK 

Upon  a  mo-      ITTPON  the  taxation  of  a  solicitor's  bill,  more  than  a 
taxation,  for      ^^^   sixth  was  taxed  off,  and  a  sum  of  money  was 

an  order  on  a    fQ^^^j  ^^q  fjQm  the  solicitor  to  the  client.     A  motion 

solicitor  to 

pay  the  was  now  made  for  an  order  for  payment. 

amount  found 
due  from  him, 
he  was  also  Mr.  Sidney  Smith  also  asked  for  the  costs   of  the 

pay  the  costs    application.     He  argued,  that  as  in  a  suit  the  costs  of 
oftheappli-     the  stibpcena  for  costs  was  always  inserted,  so  here, 

the  order  to  enforce  payment  must  be  regarded  as 
part  of  the  necessary  costs  of  the  proceeding ;  and  that, 
as  either  the  client  or  the  solicitor  must  bear  the  costs, 
it  was  but  reasonable  that  the  solicitor,  who  had  ren- 
dered the  application  necessary,  should  pay  them. 

The  Master  of  the  Rolls.  JPrimdfacie^  it  is  right 
that  they  should  fall  on  the  solicitor ;  and  on  affidavit 
of  service  I  shall  make  the  order,  subject  to  the  other 
side  appearing. 


Mr.  Southgate  afterwards  appeared  for  the  solicitor, 
but  the  order  w^as  not  varied. 
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In  re  MONEY.  Dec  7. 

XN  this  case,  a  sum  of  1662.  lOs.  9d.  bad  been  paid  A  claimant 
-*•  into  Court  under  the  Trustee  Relief  Act  (a).  John  jlSr^  m 
Money,  being  entitled  thereto  for  life,  presented  a  peti-  forma  pauperis 

tion  for  an  order  of  course  to  proceed  in  formd  pauperis.  Trustee  Re- 

UefAct. 

By  his  petition  he  alleged,  that  he  *^  was  entitled  to 
a  life  interest  in  a  sum  of  166/.  \0s.  9d,,  standing  in 
the  name  of  the  Accountant*General  of  this  Court  in 
this  matter;''  and,  by  his  affidavit,  in  support  of  his  peti- 
tion, he  stated,  that  he  was  not  worth  5/.,  his  wearing 
apparel  and  the  subject  of  the  petition  in  this  matter 
excepted.  The  Secretary  at  the  Rolls  having  declined 
to  draw  up  the  order, 

Mr.  Turner  mentioned  the  matter.  He  said  that  all 
the  ordinary  rules  of  the  Court  were  applicable  to  pro- 
ceedings under  this  act,  and  that  in  bankruptcy  an 
order  to  sue  in  formd  pauperis  might  be  obtained.  So 
a  solicitor  had  been  allowed  to  appear,  on  the  taxation 
of  his  bill  under  a  summary  order  for  taxation,  infomiA 
pauperis  (i). 

[The  Masteb  of  the  RoLLS.  The  difficulty  is,  that 
the  proceeding  is  under  this  special  act,  and  that  upon 
receipt  of  the  dividends  he  might  become  divesJ\ 

The  same  thing  occurs  in  a  suit,  where  if  trust  funds 
are  in  the  hands  of  a  trustee,  and  the  claimant  cannot 

obtain 

id)  10&  11  Vkt.  c.  96.  and      February  1747,  Deavei  MSS. 
12  &  13Fic/.  C.74.  100. 

(b)  In  re  Hugh  Morgan,  i^th 
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185Q.        obtain    payment,   he  is    permitted  to  sue    in  farmd 
^^^^^"^    pauperis^  because  he  cannot  otherwise  recover  his  rights. 


MONBT. 


The  Masteb  of  the  Rolls. 

I  think  he  Is  entitled  to  the  order.  It  is  a  case  of 
first  impression,  and  it  is  right  that  it  should  hare 
been  mentioned  to  the  Court 


Dec.  12.  RICHARDSON  v.  WARD. 

After  a  report  rWlHIB  Master  by  his  report  certified,  that  it  would 
firmed,  the'""  ^®  ^^^  *^®  benefit  of  infants,  that  certain  premises 

Master  has  no  should  be  assigned  to  a  company,  upon  the  terms  men'- 
correct  even     tioned  in  an  agreement     Upon  petition,  the  report  was 

derical  errors   confirmed,  and  the  consequential  order  made.     It  was 

therein ;  but  , 

it  may  be  done  afterwards  discovered,  that  there  was  a  clerical  error  in 

tho^ty  ofthe    ^'^  report,  and  that  the  sum  of  150/.  had  been  written 

Court.  instead  of  350/. 

Course  of 
proceedings  in 

such  cases.         •  The  Master  thereupon  added,  and  signed,  the  follow<* 

ing  memorandum  on  his  report :  —  ^^  The  figures  as 
they  originally  stood  (150/.)  is  a  clerical  error  in  the 
recital  of  the  agreement.  The  figures  ought  to  have 
been  350/.,  and  I  have  altered  them  accordingly."  The 
Master  made  the  alteration  in  figures  in  the  body  of  his 
report 

Mr.  Bevir  now  applied  to  alter  the  order  in  con- 
formity. 

The  Masteb  of  the  Rolls. 

I  am  clearly  of  opinion,  that  what  has  been  done  by 
the  Master  is  perfectly  irregular.    You  ought  to  have 

obtained 
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obtained  leave  of  the  Court,  and  a  certificate  from  the 
Se^istrar  that  the  Court  authorised  the  Master  to  alter 
the  report  and  correct  the  error.  The  Master  being 
attended  by  the  officer  haying  the  custody  of  the  report 
would  then  have  corrected  it  I  have  several  times 
permitted  clerical  errors  in  reports  to  be  corrected,  not- 
withstanding they  had  been  confirmed;  but  it  would 
produce  endless  confusion,  to  allow  the  Master,  of  his 
0W1&  authority,  to  correct  a  report  after  confirmation. 


1850. 
Richardson 

V, 

Ward. 


COOMBE  V.  STEWART. 

I  ^illS  was  a  foreclosure  suit,  in  which  the  account 

had  been  taken  and  a  day  appointed  by  the  Master 

^^  payment.     The  Defendants  being  all  infants,  the 

^['"^^'Urt  had  appointed  a  guardian  for  them  in  the  suit. 

application  was  now  made  on  their  behalf,  to  ex- 

'^^  the  time  for  completing  the  foreclosure.     It  ap- 

that  the  infants  had  no  property  other  than 

mortgage,  and  that  they  were  unable  to  raise 

^y  funds  for  the  payment  of  the  interest  and  costs  now 


1851. 

•Tantiary  31. 

Even  in  the 
case  of  infants, 
the  Court  will 
only  extend 
the  time  for 
payment  of 
the  mortgage 
money,  upon 
the  terms  of 
immediate 
payment  of 
the  interest 
and  costs. 


1^.  JE.  Yaunffe,  in  support  of  the  motion,  asked,  under 

^    special  circumstances  of   the  case,   that  further 

e  might  be  granted,  unfettered  by  the  condition  of 

^^ying  the  interest  and  costs,  as  in  Eyre  t.  Hanson  (a) ; 

'^li  iMng  obvious,  that  the  infants  were  unable  to  comply. 

Q^e  urged,  that  it  would  be  unreasonable  to  compel  the 

S^iardian  appointed  by  the  Court  to  pay  the  amount 

^nit  of  his  own  pocket.     He  admitted  that  he  had  been 

imable 


(a)  2Beav.^7S. 


112  CASES  IN  CHANCERY. 

1851.        unable  to  find  any  authority  for  this  exception  to  the 
"c^^CT     general  mle. 

Stewart.         ]yj[ j.,  SoutJigate,  contr&,  was  not  heard. 

The  Masteb  of  the  BoLLS  said,  that  the  circum- 
stance that  infants  were  interested  in  the  equity  of  re- 
demption, could  make  no  difference,  and  that  the  time 
could  only  be  extended  upon  the  terms  of  payment  of 
the  interest  and  costs. 


Januan/  31.  THRUSTON  v.  SMITH. 

A  bill  of  1500  riiHIS  was  a  motion  to  dismiss  a  bill  for  want  of  pro- 

folios  was  nied      I  •  . 

in  Februaty  secution.     The  bill  was  filed  on  the  12  th  of  JFe^ 

iS^'jS?(K)  ^^^^^  ^^^^*  ^^^  ^^  ^^^^  ^^^^^  ^  length.  The 
folios  was  filed  answer  was  filed  on  the  12th  of  June  1850,  and  was 

modorto  ^"^  9^^  fol^^s  in  length.  The  Plamtiff  did  not  obtain  an 
dismiss  in  office  copy  until  the  12  th  of  Jul?/.  He  laid  it  before 
the  PluntifT  '  Counsel  in  Michaelmas  term,  and  obtained  his  opinion 
desired  time  thereon  on  the  20th  of  January.  In  answer  to  the 
Held,  that  the  motion  to  dismiss,  an  affidavit  was  made  by  the  Plain- 
delay  was  in.  ^jfp»g  solicitor,  "  that  no  Counsel  could  be  found  to  ad- 
excusable,  and  ,      , 

the  bill  muHt  vise  on  the  answer  until  the  expiration  of  the  long 
S^lSr"'    vacation." 

Plaintiff  filed 

his  replication       Mr.  Turner  and  Mr.  C.  M.  Roupell,  in  support  of  the 

forthwith,  .  r     '  iTir 

motion. 

Mr.  H.  Stevens,  contrd,  stated,  that  the  delay  had 
been  unavoidable,  and  that  it  was  necessary  to  have  an 
opportunity  of  amending  the  bill.  He  asked  for  time 
for  that  purpose. 

The  Master  of  the  Bolls  refused  further  time, 
saying,  that,  after  this  inexcusable  delay,  the  bill  must 

be 
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be  dismigsed  unless  the  Plaintiff  filed  his  replication        1851. 

Arthwith.  ^T*'^'^^^ 

Thruston 

^---        - ^^ 

>roTE.  —  In  ColUU  V.  Presion,  April  1851,  the  Lord  Chancellor,         Smith. 
oa  appeal  from  tlie  Rolls,  moderated  the  strictness  which  the  Master 
<>(tix^  Rolls  luul  recently  applied  to  these  cases. 


FOLEY  V.  SMITH.  Fehmm,. 

N  order  was  made  on  a  party  to  pay  a  sum  of  Where  a 
money  into  Court,     A  delay  took  place  in  draw-  pressing'  the 
ing^  up  the  order,  and  immediately  before  the  expiration  Accountant- 
of    "tirhe  time,  the  Defendant  avoided  service  of  the  order,  gnmt  his 
A^       motion  beincr  made  for  substituted  service  on  the  <*'''«ction  to 
I>^»tindant,  he  admitted  that  he  had  purposely  avoided  into  the  Bank 
B&x-'wice,  because  (as  he  said)  he  could  not  have  com-  *^^^"^^' 
pli.^  with  the  order,  inasmuch  as  the  direction  from 
th.^  Accountant-General  to  pay  the  money  into   the 
-^^Lxifc  could  not,  by  the  practice  of  his  oflBce,  be  ob- 
^ed,  until  the  second  day  after  bespeaking  it. 

Teed  and  Mr.  (7.  Webster,  in  support  of  the  motion, 

W.  T.  S.  Daniel,  for  the  Defendant. 

Master  of  the  Bolls  thought  it  necessary  to 

inquiries  to  be  made  as  to  the  practice  of  the 

^^^<K>untant-Greneral'a  office,  when  it  was  ascertained, 

although  the  ordinary  rule  was  as  stated  (a),  yet 

in  pressing  cases  the  direction  might  be  obtained 

'^''^tanter{b). 

C«)  See  1  SmilhUPr.  pp.  812,  is  usually  left  one  day,  and  the 

^5.  (3d  cd.)  order  delivered  the  next ;  but 

C^)  So,   in    the    Secretary's  in  urgent  cases,  the  order  may 

Oficeatthe  Rolls,  the  petition  be  obtained  immediately. 

TOL.  XIII.  1 
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FA.  25.  PAYNE  V.  LITTLE. 

A  Defendant    HPHIS  bill  was  filed  by  Anne  P.  Payne,  a  feme 
SS?«^dof  covert,  by  Caarfc«fi«iryi»ayii«  the  younger,  her 

a  Plaintiff        next  firiend. 

By  amendment,  Charles  H.  Paynes  who  was  in* 
terested,  was  made  a  Defendant,  but  he  was  still  re- 
tained as  next  friend. 

A  motion  was  now  made,  on  behalf  of  one  of  the 
Defendants,  that  the  proceedings  might  be  stayed 
until  the  Plaintiff  should  have  amended  the  bill,  by 
substituting  a  new  next  firiend.  An  affidavit  filed  in 
support  stated,  that  the  interest  of  the  Plaintiff  and  her 
next  fidend  were  conflicting. 

Mr.  Lloydy  Mr.  Bagshawcy  and  Mr.  T.  Clarke  in  sup- 
port of  the  motion,  referred  to  an  Anonymous  Case  (a), 
in  which  the  yice-Chancellor  of  England  had  declined 
to  allow  a  Defendant  to  be  next  firiend  of  an  infimt 
Plaintiff. 

Mr.  Turner  and  Mr.  Selwyn,  contrh^  argued,  that  this 
was  not  a  case  like  the  one  cited,  of  the  next  friend  of  an 
infant  Plaintiff,  who  had  the  conduct  of  the  suit;  for 
here,  the  next  firiend  of  the  married  woman  had  no  duty 
to  perform,  and  was  simply  under  a  liability  for  the 

costs 

(a)  1 1  Jurist,  258. 
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They  said  it  might  be  difScuIt  to  find  anotiher       1851. 
jj^tMrBon  willing  to  undertake  that  responsibilitj.  Patnk 

V, 

^The  Masteb  of  the  Rolls.  ""'* 

3  have  no  doubt  that  the  proceeding  is  irregular,  and 
tb.^  order  must  be  made. 


REEVES  V.  BAEER  (a).  ManA  24s  86. 

l^^HS.  LUCY  BRIDGES,  one  of  the  Defendants,  When  a  De- 
"*■  haying  died  before  decree,  it  was  moved,  on  be-  j^^"  ^ecutan 
Wf  of  her  executor,  that  the  Plaintiff  should,  within  cannot  compel 
ten  days,  file  a  bill  of  revivor  or  supplement  against  the  ^^  revive,  or, 

eacecutor ;  or  that  in  default  thereof,  the  Plaintiff's  bill  jn  ^«\"^V.„ 
•  ,  .      have  the  bill 

^ight  stand  dismissed  as  against  Ltuy  Bridger  with  dismissed, 
costs. 

^Mr.  R.  Palmer  and  Mr.  Co&,  for  the  motion,  relied 
^^  JBumeUy.  The  Duke  of  Wellington  {b). 

^Hx.  W.  W.  Cooper,  contrit,  contended  that  the  appli- 
^tion  was  unusual  and  without  precedent,  for  the  case 
Cited  was  dedded  in  the  absence  of  the  Plaintiff,  and 
^  the  order  no  mention  was  made  of  the  costs.  That 
c^^ii  if  it  could  be  considered  as  an  authority  for  such 
*^  Older,  it  clearly  was  no  authority  for  an  order  in 
^^  terms  of  the  present  notice  of  motion: — that  the 
^^  should  stand  dismissed  with  costs.  He  observed 
**^t;    the  63rd   Order  of  May   1846  (c)  provided  for 

the 

(a)  Ex  relatione.  (b)  6  Shn.  461. 

Cc)  Ordmes  Can.  307. 

12 


116 


CASES  IN  CHANCERY. 


1851. 


the  case  of  a  sole  Pkdntiff  dying,  and  enabled  a  De« 
fendant  to  compel  his  legal  representative  to  revive, 
but  did  not  provide  for  a  case  like  the  present.  He 
cited  Smith's  Handbook  of  Chancery  Practice,  259. 

Mr.  R.  Palmer,  in  reply,  contended,  that  the  order 
to  revive  or  that  the  suit  be  dismissed  was  one  of 
course  (a),  and  that  the  Court,  having  jurisdiction  to 
make  such  an  order,  had  clearly  power  to  deal  with  the 
costs. 

Tlie  MasTEE  of  the  BoLLS. 

I  do  not  at  present  sec  why  an  executor  of  a  deceased 
Defendant  should  not  be  allowed  to  compel  the  Plaintiff 
either  to  revive  or  to  abandon  the  suit.  It  would  be  a 
great  hardship  for  an  executor  to  be  obliged  to  stand 
by,  for  any  length  of  time,  with  a  bill  of  revivor  im- 
pending over  him.  However,  as  there  seems  to  be  some 
doubt  on  the  practice,  I  will  cause  inquiries  to  be  made, 
and  state  my  opinion  to-morrow. 


March  25. 


The  Master  of  the  Rolls. 

In  this  matter,  I  have  caused  inquiries  to  be  made  as 
to  the  practice,  and  am  disappointed  in  finding  it  to  be, 
that  the  Plaintiff  has  an  option  to  revive  or  not,  and 
that  the  executor  of  a  deceased  Defendant  has  no  means 
of  compelling  him  [to  revive.  I  must  therefore,  with 
regret,  decline  to  make  any  order  on  the  motion. 

(a)  1  Dan.  Ch,  Prac.  787.  (2d  ed.) 


Note. — See  Chowick  v.  Dimes, 
3  Beavan^  290.;  Lord  Hunting'' 
tower  V.  Sherborn,  5  Beavan,  380.; 
Dryden  v.  lVa(/brd,  I   V.  ^  C. 


(C.  C.)  625.  ;  Manton  7.  Burton, 
ib,  626.  ;  Lee  v.  Lee,  1  Hare, 
617. ;  Church  v.  Nugent,  1  Sau.  ^ 
Sc.  5j4. 
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May  30. 
J«/vl,2,  3.8. 

WILLIS  V.  CHILDE.  12. 

1851. 
Jan.  14. 

ISG  EDWARD  the  Vlth  granted  to  the  Cor-  Injunction 
poration   of  Ltidlow  certam   property,  to   keep,  firo^in^rMteVs 
oti^^serve  and  continue  the  Grammar  School  in  the  town  of  a  grammar 

oE*    -twrffoir,  out  of  the  rents  and  profits-  ingtherowLV. 

Bv  a  scheme 

Hn  1838,  the  Plaintiff  was  appointed  schoolmaster.        for  the  regu- 
lation of  a 
vrti  .  grammar 

Tlhe  school,  and  the  management  of  it  and  of  the  pro-  school 

pexTty  held  in  trust  for  it  had,  before  the  year  1848,  Ki^ng^FrfW 

b^oome  the  subject  of  differences  of  opinion  and  litiga-  Vi.  authority 

tion.    But,  by  an  order  dated  the  2nd  oi  August  1848,  Jhe*tnmecs° 

axid  made  by  the  Lord  Chancellor,  in  an  information  "  "po"  such 

filod  by  the  Attorney-General  against  the  Corporation  they  should, 

of  Xudlow  and  Others  (a),  a  '^scheme  for  the  re&:uIation  *^  ^^^^  ^**'. 
i?   .1     ^  oil.'.  3  .         1        cretion,  m  the 

0^   the  Grammar  School  m  question  and  certam  other  due  exercise 

charities  was  setUed.  !l?l?rf  ?« 

01  tne  powers 
and  trusts  re- 

^  -Bjr  the  14th  regulation  of  that  scheme  it  was  pro-  §^nj  JQgt,"  to 
^de^  as  follows :  —  •*  That  the  trustees  shall  have  au-  remove  the 

ihn..^^      /•  •  •  y  1  1        master  at  one 

•*»urity,  from  time  to  time,  upon  such  grounds  as  they  and  confirm  it 

shall  ^^  ^  subse- 

!i'^^«8  having  grounds  of  complaint  against  the  master,  they,  without  his  knowledge, 
^f^T^^^  the  matter  to  a  committee,  who  investigated  the  case  in  bis  absence  and 
uj  5^Ut  hU  knowledge,  and  reported  against  him.  The  trustees,  without  com- 
j.^*^«ting  the  report  or  hearing  him,  confirmed  it  in  his  absence,  and  resolved  to 
^  ^Jf  *  ^i™  ;  ai^d  they  summoned  a  second  meeting  to  confirm  the  resolution. 
^  blaster  then  attended  and  was  heard,  and  the  removal  was  confirmed  without 
i/_^^^her  hearing  or  inquiry  in  his  presence.  The  Court  held,  first,  that  the  regu- 
r™^  did  not  confer  upon  the  trustees  an  arbitrary  power  to  dismiss  the  master, 
and*^  *ny  grounds  which  they  might  deem  just,  free  Irom  any  controul  of  this  Court; 
JJJJt  ^^econdly,  that  the  Master  had  had  no  proper  opportunity  afforded  him  of  de- 

?-*^*ig  himself:  —  no  sufficient  means  of  explanation  and  no  means  of  proving  his 

—^'^Cc,  and,  on  motion,  the  trustees  were  restrained  from  enforcing  the  dismissal 

••*  ejecting  the  master. 

J3 
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Childe. 


shallf  at  their  discretion^  in  the  due  exercise  and  execU' 
tion  of  the  powers  and  trusts  reposed  in  them,  deem  just^ 
from  time  to  time,  to  remove  the  master,  usher  or  any 
additional  master  or  masters,  or  either  of  them,  from 
their  or  his  offices  or  office  in  the  manner  hereinaftei 
mentioned,  that  is  to  say :  —  That,  on  the  requisition 
in  writing  signed  by  three  of  the  trustees  at  least,  the 
secretary  of  the  said  trustees  shall  call  a  meeting  oi 
the  said  trustees,  by  a  notice  in  writing  given  or  sent  to 
each  of  the  said  trustees  six  days  before  the  holding 
of  such  meeting,  and  in  such  notice  it  shall  be  stated, 
that  at  the  said  meeting,  it  is  intended  to  propose  the 
removal  from  the  said  office  of  master,  usher,  or  addi- 
tional master  or  masters,  the  person  whose  name  shall 
be  in  the  said  notice ;  and  that  at  the  same  meeting,  there 
shall  be  present  not  less  than  two-thirds  of  the  trustees 
for  the  time  being;  and  that  at  the  said  meeting,  a 
resolution  shall  be  proposed  by  one  and  seconded  by 
another  of  the  trustees,  for  the  removal  of  such  master, 
usher  or  additional  master  or  masters ;  and  that  if  the 
same  be  carried  by  at  least  two-thirds  of  the  trustees 
so  present,  the  same  shall  be  entered  on  the  minutee 
of  the  said  trustees,  and  signed  by  such  of  them  a£ 
vote  for  the  said  resolution.  And  that  if  the  said 
resolution  shall,  at  a  subsequent  meeting  of  the  saici 
trustees,  called  by  such  notice  as  last  hereinbefore 
mentioned,  and  in  which  notice  shall  be  set  forth  the 
former  resolution,  and  at  an  interval  of  one  calendai 
month,  at  least,  whereat  the  same  proportion  of  trus- 
tecs,  at  least,  shall  be  present,  as  is  required  to  be 
present  at  the  first  meeting,  be  confirmed  by  two- 
thirds  of  the  said  trustees  then  present,  the  ssai 
master,  usher,  or  additional  master  or  masters,  shal 
be  considered  as  removed,  as  on  the  day  of  the  saW 
second  meeting,  and  his  office  shall  be  vacant  on  and 
from  that  day.     Provided  that  such  resolution  and  the 

confirmation 
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confirmation  thereof  as  aforesaid,   together  with  the        1850. 
grounds  of  such  removal,  shall  be  entered  and  pre- 
served upon  the  nunutes  of  proceedings  of  the  said 
trustees." 

In  1849j  there  were  disputes  and  complaints  between 
the  master  and  usher,  which  were  referred  to  the 
Grammar  School  Committee,  who  made  their  report 
on  the  dd  January  1850,  without  conununicating  with 
Mr.  WiUis. 

On  the  8th  oiJanvary  1850,  Henry  fFhittaU,  Ed- 

^'>^rd  Coates  and  John  Sawyer^  signed  a  requisition 

^dressed  to  Rodney  Anderson^  the  secretary  of  the 

^nistees,  requiring  him  to  call  a  special  meeting  of  the 

trustees  for  Wednesday  the  16th  day  of  January  then 

^ext,  at  which  meeting  it  was  intended  to  propose  the 

i^moval  of  the  Bey.  Arthur  WtUis  (the  Plaintiff),  from 

'^^  office  of  master  of  the  school,  and  on  the  same  day, 

-^^^^  Anderson  gave  notice  of  the  intended  meeting. 

^Phe  meeting  was  held  on  the  16th  day  of  January ^  at 

^v^lilch  fifteen  trustees  were  present ;  and,  after  reading 

^l^e  requisition  and  notice,  an  order  of  the  6th  of  August 

^^^49,   and   a  report  of  the  Grrammar   School  Com- 

a  resolution  for  the  removal  of  Mr.  WUKs  was 

by  Captain  George  fFelUngs,  and  seconded  by 

^^^9»a/io  Rtusell,  two  of  the  trustees,  and  then  the  trustees 

V^^<>Xarteen  in  number),  acting,  as  they  said,  in  thdr  dis* 

^^^^^^n,  and  in  the  due  exercise  and  execution  of  the 

^ers  and  trusts  reposed  in  them,  resolved,  that  Mr. 

^His  be  removed  from  his  office,  and  they  did  remove 

and  signed  their  names  to  such  resolution;  and 

^^7  subjoined  to  it  a  statement  of  the  grounds  of 

^^oh  removal,  which  were  six  in  number,  and  were  as 

^^Hows:  — 

/  4  "  First, 
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"  Firsts  because  Arthur  Willis  has  continuedj  from 
the  making  of  the  rule  or  order  of  the  6th  of  AuguU 
1849»  to  disobey  the  same,  and  has  excluded  the 
town  boys  from  both  the  school-room  and  the  play- 
ground attached  to  the  said  school-room;  whilst  the 
scholars,  boarders  in  his  house,  had  access  to  both; 
thus  making  distinctions  in  the  personal  treatment  of 
the  scholars.  Second^  because  the  said  Arthur  Willis^ 
by  refusing  to  open  the  school-doors  at  a  proper  time 
before  school-hours,  compels  the  boys  to  await  the 
opening  of  the  doors  in  the  public  streets,  whereby 
they  are  exposed  to  the  weather  both  in  sunmier  and 
winter,  without  any  kind  of  shelter,  and  this  becomes 
highly  dangerous  to  the  health  of  children  of  tender 
years,  who  thus,  in  bad  weather,  are  compelled,  at  dif- 
ferent periods  of  each  day,  to  go  into  school  and  re- 
main there  in  wet  clothing.  Thirds  because,  whilst  the 
town-boys  have  been  punished  if  not  in  school  at  the 
appointed  hours,  they  have  also  been  punished  for 
awaiting,  in  the  public  street  opposite  the  school-house^ 
the  opening  of  the  school- doors ;  whilst  from  the  fact 
that  the  school-clock,  which  has  not  a  dial,  and  the 
two  public  clocks  at  the  Church  and  at  the  Market- 
Cross  rarely  or  never  give  similar  time,  it  is  im- 
posing almost  an  impossibility  upon  the  town-boys,  to 
present  themselves  at  the  school-door  precisely  at  the 
time  of  its  being  opened  and  none  other ;  whereas,  had 
the  said  master  obeyed  the  aforesaid  order  of  the  trus- 
tees, he  would  have  dealt  not  only  justly  by  the  town- 
boys,  but  have  insured  proper  means  to  secure  a 
punctual  attendance,  as  the  town-boys  could  have 
awaited  their  summons,  either  in  the  play-ground  or 
the  school-room.  Fourth^  because  the  said  Arthur 
Willis  has  impaired  the  usefulness  of  the  usher,  by 
blaming  him  openly  before  the  boys,  and  by  other 
proceedings.      Fifths   because  we  believe,  that  under 

the 


Tlhe  trustees  did  not  communicate  their  proceed- 
to  the  Plaintiff,  but  he,  having,  by  some  means, 
^^<3ome  acquainted  therewith,  on  the  18th  of  February 
^0,  wrote  to  the  trustees,  stating  that  he  was  sur- 
at  the  charges  against  him,  and  at  the  intimation 
a  determination  to  remove  him  from  the  office  of 
ster ;  that,  as  no  opportunity  had  yet  been  offered 
Km  of  answering  the  charges,  he  trusted  they  would 
^S^'^'^e  their  calm  and  attentive  consideration  to  what  he 
^^5*cl  then  to  state  on  the  subject  of  them;  and  that, 
•^oFore  proceeding  further  in  tlie  matter,  they  would 
^fRjfd  him  an  opportunity  of  establishing  the  truth  of 
"toe  statements  contained  in  the  letter.     He  then  went 
"^nrough  the   several   charges,   explaining    them,    and 
^^ocluded  by  expressing  his  interest*  in  the  grammar 
•chooL 

At 
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tk  xidastership  of  the    said  Arthur   Willis  the  school        1850. 

cannot  be   recovered  from  its   present   decayed  con- 

dition,  and  the  proper  benefit  of  a  valuable  foundation 

^ill  \>ein  a  great  degree  lost  to  the  community.    Sixths 

I'^caiise  the  aforesaid  refusal  to  comply  with  our  said 

nile  and  order   is  an  infringement  not  only  of  such 

^^er,  but  also  of  the  scheme  laid  down  by  the  Court 

^f  Chancery ;  and  as  he  has  already  endeavoured  to  in- 

^itnidate  the  trustees  by  a  threat,  it  takes  from  them 

^*1   hope  that   the   general  rules  for  the  government 

^*    the  school  now  under  consideration  can  ever,  under 

^*^e  mastership  of  the  said  Arthur  Willis,  be  brought 

^^"^o  effectual  operation,  if  they  shall  be  personally  dis- 

^*^"teful  to   himself  or  inconsistent  to   his  interests." 

it  was  ordered,  that  a  special  meeting  of  the  trus- 

should  be  convened  for   Wednesday  the   20th  of 

iruary  then  next,  at  1 1  o'clock  in  the  forenoon,  for 

^^  purpose  of  submittmg  the    foregoing  resolutions 

confirmation. 
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At  12  o'clock  on  the  20th  of  February  1850,  the 
PlalntiiF  received  an  intimation  from  the  trustees,  that 
they  were  willing  to  hear  what  he  had  to  say  upon 
the  subject  of  his  letter  of  the  18th  o{  February  1850. 
A  meeting  of  the  trustees  was  held  on  the  same  day, 
at  which  the  Plaintiff  and  the  usher  attended,  and 
the  Plaintiff  offered  to  substantiate  the  statements 
contained  in  his  letter.  He  was  heard,  but  no  further 
evidence  was  gone  into.  The  resolution  of  the  16th 
of  January  was  read,  and  then,  upon  the  motion  of 
Thomas  CJiiJde^  seconded  by  Henry  fFhittaU,  two  of 
the  trustees,  the  undersigned  trustees,  being  not  leas 
than  two-thirds  of  the  trustees  present  at  the  meetings 
alleging  that  they  had  heard  the  Rev.  Arthur  fFilUi 
on  the  subject  and  had  duly  considered  the  premises, 
did,  in  their  discretion  and  in  due  exercise  and  execu- 
tion of  the  powers  and  trusts  reposed  in  them,  deem 
it  just  to  adopt  the  proposition,  and  accordingly  re- 
solved, that  the  resolution  be  confirmed.  They  entered 
a  minute  thereof  upon  the  books,  whereby  they  con- 
firmed the  resolution,  and  ''did  thereby  remove  him 
from  such  office." 


The  trustees  subsequently  brought  an  action  of  eject- 
ment to  recover  possession  of  the  school-house,  school- 
room and  premises. 

The  bill  charged,  that  the  trustees  had  since  leftised 
to  recognise  him  as  the  schoolmaster ;  and  it  contested 
the  truth  of  the  alleged  grounds  for  removal. 


The  bill  charged,  the  trustees  with  corrupt  motives 
in  removing  him,  arising  out  of  the  Plaintiff 's  exertions 
to  protect  the  charity  property,  in  which  some  of  them 
had  a  personal  interest :  —  that  some  of  them  had  said, 
it  was  necessary  to  get  rid  of  him,  as  he  interfered 
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With  the  trustees;  and  that  tbej  had  endeavoured  to 
g^t  up  charges  against  him^  and  accused  him  of  having 
caused  an  increase  in  the  borough  rates. 

The  bill  prayed  a  declaration^   that  the  resolution 
^^*«  invalid,  and  for  an  injunction  to  restrain  the  De- 
^^xi.duite  from  enforcing  it,  and  to  restrain  the  action  of 
^^ctment. 
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^e  Plaintiff  now  moved  for  an  injunction. 

Itir.  Turner  and  Mr.  Benshaw,  in  support  of  the  ap* 
ication.     Trustees,  in  the  exercise  of  a  discretion,  are 
to  act  according  to  the  best  of  their  judgment, 
full  information,  and  bond  fide.     Here  the  De- 
xsdants  have  proceeded  in  a  harsh  and  arbitrary  man- 
2ar,  and  upon  a  predetermined  judgment  and  from 
^  jTSonal  motives  to  dismiss  the  Plaintiff  from  his  office, 
e  Court  has  ample  authority  to  control  the  corrupt 
^rcise  by  trustees  of  their  powers.     In  Dummer  v. 
e  Corporation  of  Chippenham  (a),  it  was  held,  that 
Court  had  jurisdiction  to  prevent  a  corporation, 
l&o  were  trustees   of  a   charity,   from  removing    a 
^B<2booImaster  from  improper  motives ;  as,  with  reference 
"^o    a  parliamentary  election.  Lord  Eldon  says,  "  I  re- 
T>r«e8ent  the   case  thus :  —  that  the  corporation  have 
"•^"e  power  of  nominating  the  master,  and  of  dismissing 
*^ina,  at  their  will  and  pleasure.     A  corporation,  as  an 
^^dividual,  with  such  a  power  over  an  estate,  devoted 
*^   charitable  purposes,  would,  in  this  Court,  be  com- 
pelled to  exercise  tliat  power,   not  according   to   the 
^^*cretion  of  this  Court,  but  not  corruptly.     A  trustee 
^^  either  description,  a  corporation,  or  an  individual, 

cannot* 


(a)  14  Vescy,  2*5. 
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cannot  be  pennitted  to  act  corruptly  in  the  ezecu 
of  the  trust." 

In  the  cases  of  In  re  Phillips*  Cliarity  (a)  and  I 
Fremington   School  (b),  the   Court  reinstated    sob 
masters  who  had  been  improperly  dismissed  by 
trustees  of  the  schools ;  and  in  the  latter  case,  in  wl 
the  trustees  had  power  to  displace  the  master  for  *' 
neglect,   or  misbehaviour  or  other  just  cause,"  it 
held,  that  he  was  not  removeable  ^'  at  the  will  or 
cretion  of  the  electors,  or  any  of  them,"  and  that 
was  not  competent  for  them  to  discharge  the  ma 
arbitrarily."     The  predetermination  of  the  trustee 
sufficient  to  invalidate  the  act:  it  is  like  the  case 
Const  V.  Harris  (c),  in  which  Lord  Eldon  decided,  i 
if,  in  matters  of  internal  management  of  a  partners 
the  majority  predetermine  to  overrule  the  minoi 
such  an  agreement  is  void. 

2.  The  trustees  have  proceeded  irregularly  in  p 
of  form.  They  ought  specifically  to  have  stated 
charges  against  the  master :  they  should  have  summc 
him  to  appear  and  answer  them,  and  then  have  gi 
him  an  opportunity  of  adducing  evidence,  insteac 
deciding  without  those  forms  and  in  his  abse 
Bagg's  Case  (rf),  In  re  Phillips'  Charity  (a),  In  re  ^ 
mington  School  (e\  The  King  v.  Gashin{g\  Da 
Earl  Tlianet  v.  Gartham  (Ji). 


(a)  9  Juristy  959. 

lb)   10  Jurist,  5\2. 

(c)  Turn.  4*  Russ.  p.  5 18. 

Id)  1 1  Rep.  93  b.  98  b. 

(e)  10  Jurist,  p.  d\9. 

(g)  8  Term  Rej}.  209, 

(Ji)  I  Ring.  357. ;    and  see 


3.  Tl 

Rex  V.  The  ChaneeUor  Sj^c 
the  University  of  Cambrid^ 
Strange,  557.  p.  565. ;  Re 
Renn,eTerin  Rep.  198. ;  C<^ 
Child,  2  Cr.  cj-  Jcr.  558.  ;  £oi 
V.  Evans,  Exch.  3d  Dec.  18 
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3.  ^here  is  a  serious  point  to  be  decided  at  the 
heariziLg  of  the  cause,  and  things  ought  to  remain  in 
statu  ^voy  until  the  decision  of  the  Court  can  be  ob- 
tamed  on  the  whole  case. 


1850. 


Mr.  Lloyd  and  Mr.  Lewin,  contrct.      The  Plaintiff 

ka  Teiled   in   shewing   that  the  trustees   have    acted 

oiber\TOe  than  bond  fide^  or  that  they  have  exercised 

any  tbing  but  a  sound  discretion,  having  regard  to  the 

trae  interests  of  the  school     By  the  regulations  the 

^missal  is  referred  to  the  sole  discretion  of  the  trus- 

tees,  and  this  Court  has  no  jurisdiction  to  control  it. 

If  there  be  any  ground  of  complaint  against  the 
t^stees,  it  is  a  matter  of  visitatorial  jurisdiction  with 
▼hich  this  Court  will  not  interfere.  The  application 
ought  to  be  to  the  visitor,  Attomey-General  v.  Middle- 
'^(a),  and  from  him,  and  him  only,  the  party  grieved 
ought  to  have  redress.  Philips  v.  Bury(h)\  for  he 
done  has  jurisdiction  to  interfere,  St.  JohrCs  College 
V*  Todington  (c).  The  Queen's  courts  at  Westminster 
bave  no  authority  to  examine  into  the  legality  of  the 
judgment  of  the  visitor,  The  King  v.  The  Bishop  of 
^fy{d);  and  the  Eang  being  founder,  his  successors  are 
^^tors,  JEden  Y.Foster (e);  and  the  application  ought 
therefore  to  be  made  to  Her  Majesty. 

2«  As  to  the  matters  of  form,  the  petition,  being 
founded  on  allegation  of  fraud  and  corruption,  cannot 
"®  supported  on  other  grounds :  Glascott  v.  Lang  (g)y 

Ferrahy 


W  2  r«».  sen.  327. 
(0  IXri.  Raym.b.\  S.  C.  2 
^^«  n.  346. 
(0   1  £urr.  158.  p.  199.  and 

W  2    Term  R.  290  and  5 


Term  R,  475. ;  and  see  Reg.  v. 
T/ie  Dean  and  Chapter  of  Chester, 
Q.B.,  5M  Jurur,  1850. 

(e)  2  P.  Wms.  325. 

(g)  2PhiLZ\0. 
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Ferrahy  v.  Hobson  (a),  Wilde  v.  Gibson  {V)y  ArehboJd 
Y.  The  Commissioners  of  Charitable  Bequests  for  Ire^ 
land{cy 

The  Plaintiff  haying  appeared  and  answered  the 
charges,  cannot  now  object  to  the  notice  or  on  pre- 
vious matters  of  form.  The  Queen  v.  The  Corporation 
of  Ipswich  {d) ;  and  it  was  unnecessary  to  hear  parol 
evidence ;   The  King  v.  The  Bishop  of  Ely  {e). 

In  Whiston  v.  The  Dean  and  Chapter  of  Rochester  (jj\ 
it  was  heldj  that  this  Court  had  no  jurisdiction  to 
restrain  the  Defendants  from  removing  the  Plaintiff 
from  his  office  of  schoolmaster ;  and  in  The  Queen  v. 
The  Darlington  School  (h),  where  the  trustees,  bv 
charter,  had  the  power,  so  often  as  pccasion  them 
moving  thereto  should  appear,  of  removing  the  masterj 
it  was  held,  that  they  might  remove,  without  summon- 
ing,  hearing,  or  charge. 

When  trustees  of  a  school  have  power  to  remove  the 
master  on  their  discretion,  they  may  do  so  without 
assigning  any  reason,  if  they  do  not  act  from  corrupt  or 
improper  motives ;  JEx  parte  Holland,  In  re  Buxton 
School  (i). 

Mr.  Turner,  in  reply,  argued,  that  this  was  not  a 
case  of  simple  ^^  discretion,"  but  of  a  discretion  *^  in  the 
due  exercise  and  execution  of  the  powers  and  trusts 
reposed  in  them  "  the  trustees.  That  it  was  therefore 
a  trust,  the  execution  of  which  this  Court  would,  when 
necessary,  controL   That  the  matter  was  not  visitatorial, 

arising 


(a)  2  Phil.  255. 

(b)  1  H.  Lds.  Ca.  605. 

(c)  2  H.  Ldi.  Ca.  460. 

(d)  2  Ld.  Raym.   pp.  1234. 
1240. 


(e)  5  Term  R.  475. 
(g)  7  Hare,  532, 
(h)  6  Q.  B.  Rep.  682. 
(0  llJurif/,581. 
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sriaiog  out   of  anj  charter,   but   matter   of  scheme        1850. 
emanating  fixnn  this  Court,  and  therefore  always  sub- 

jdct  to  its  jurisdiction  (a). 

« 

TTie  Master  of  the  Bolls  reserved  his  judgment 


The  Master  of  the  Bolls.  1851. 

Jan,  14. 

The  Pliuntiff,  in  this  case,  complains  of  his  removal 

by  the  trustees  from  his  office  of  schoohnaster.     He 

admits  that  the  trustees  of  the  charity,   if  they  act 

in  due  exercise  and  execution  of  the  powers  and  trusts 

teposed  in  them,  and  in  the  manner  authorised  in  the 

icgolations,  have  a  right  to  remove  the  schoolmaster, 

and  that  they  have  even  a  discretionary  power,  when  it 

is  exercised  after  due  consideration  and  making  them- 

ftlyes  duly  acquainted  with  the  facts  upon  which  they 

adjudicate ;  but  he  denies  that  they  have  any  right  to 

lemove  the    master  arbitrarily  and  capriciously,   and 

he  insists,   that  in  his  case,  they  have   acted  irregu- 

^ty)  without  proper  inquiry  and  unjustly,   and  that 

tiiey  have  done  him  an  injury,  for  which  he  is  entitled 

to  redress  in  this  Court. 

The  trustees,  on  the  other  hand,  insist,  that  they 
«ave  a  right  to  remove  the  Master  for  any  reasons 
whatever  which  seem  good  to  themselves,  and  that  they 
^  not  answerable  to  this  Court  for  the  mode  In  which 
^y  have  thought  fit  to  exercise  their  discretion.  And 
"*cy  further  contend,  that  if  they  are  boimd  to  answer, 
°^  are  m  any  way  accountable  for  the  exercise  of  their 
">*5*tion,  they  have  proceeded  regularly  and  justly, 
^  have  removed  the  Master  for  good  and  sufficient 

The 

(a)  See  AttomeyGcneral  y.  BopiU,  1  PkiUipt,  762. 
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The  first,  and  perhaps  the  only,  question  material 
be  considered  at  this  time  is,  whether,  under  the  ache 
established  in  this  case,  the  trustees  have  an  arbitn 
and  uncontrollable  authority  to  dismiss  the  Mast 
for  any  cause  which  they  may  think  fit  to  assign, 
is  contended,  on  their  behalf,  that  their  decision 
final,  and  subject  to  no  appeal,  and  as  an  authority 
this,  the  Darlington  School  Case  (a)  is  relied  upon, 
that  case,  there  was  a  power  for  the  governors  to  remc 
the  Master  and  appoint  another,  ^'according  to  ih 
sound  discretion  "  and  upon  those  words,  it  was  he 
that  the  trustees  might  remove  the  Master  as  tl 
pleased,  and  that  their  discretion  was  not  to  be 
stricted  by  any  opinion  which  the  Court  might  foi 
of  the  reasons  on  which  they  might  have  been  indu< 
to  exert  it  When  the  Darlington  School  Case  was  £ 
brought  under  the  notice  of  Vice-Chancellor  Kni 
Bruce  in  the  Fremington  School  Case[b),  his  Ho: 
did  not  consider  that  it  applied.  By  the  will  of 
founder,  in  the  Fremington  School  Case^  the  trust 
were  empowered  to  displace  the  Master,  "upon  a 
neglect  or  misbehaviour  in  such  Master  or  other  j 
cause,  for  which  they  or  the  greater  number  of  th 
should  agree  upon  and  think  fit  to  displace  such  maste 
and  place  another  there.  His  Honor  did  not  tbi 
that  the  principles  on  which  the  Darlington  case  i 
decided  were  applicable  to  such  a  case,  but  held,  tl 
the  Court  was  to  consider,  whether  there  was  negle 
misbehaviour,  or  other  just  cause ;  it  was  not  enov 
for  them  to  say  that  there  was  some  cause  or  reas 
for  which  they  might  agree  upon  and  think  fit. 


In  the  case  now  under  consideration,  the  power 
the  trustees  is  not,  as  in  the  Darlington  School  Ca 


(a)  6  Q.  B.  Rep.  692. 


(b)  \0Jur.5\2. 
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to  Temove  "  according  to  their  sound  discretion/  nor,  as 
'^  the  Fremington  case,  for  such  **  just  cause  for  which 
tbej  &C.  might  agree  upon  and  think  fit  to  dispkoe  such 
-**'^ster ; "  but  the  power  has  reference  to  **  such  grounds 
they  shall,  at  their  discretion,  in  the  due  exercise 
^^d  execution  of  the  powers  and  trusts  reposed  in  them, 
^^em  just**    If  the  grounds  were  to  be  such  as  they  at 
discretion  should  deem  just,  or  if  they  were  merely 
exercise  the  power,  it  might  be  difficult  to  distinguish 
kt  from  the  Darlington  School  Case ;  but  here,  that 
^^^'hich  is  to  be  done  is  to  be  in  the  execution,  not  merely 
the  powers,  but  of  the  '*  powers  and  trusts  reposed 
them."    The  powers  which  are  given  in  such  a  ca0d 
this,  like  all  powers  to  be  exercised  for  the  benefit 
of   others,  or  for  purposes  more  or  less  public,  must, 
one  sense,  be  deemed  to  be  held  in  trust     There 
many  powers,  in  that  sense,  held  to  be  trusts,  which 
<2<uinot  be  enforced  or  controlled  in  this  Court.    But 
^ere  is  a  power  defined  by  this  Court  for  the  purpose 
of  carrying  into  execution  a  charitable  trust,  and  it 
^nst,  I  think,  be  considered,  that  the  word  **  trusts " 
Vas  added  to  the  word  powers,  for  the  purpose  of 
keeping'  in  view,  that  it  was  a  trust  for  the  execution  of 
^hich  the  Court  was  providing ;  and  the  employment 
of  the  word  **  trust,"  especially  when  considered  with 
Inference  to  the  direction  to  preserve  a  statement  of  the 
grounds  of  removal,  appears  to  me  to  have  the  effect  of 
^restricting  the  large  meaning  of  the  word  *^  discretion," 
Gontamed  in  the  earlier  part  of  the  clause.    I  am,  there- 
fore, of  opinion,  that  the  regulation  does  not  confer 
upon  the  trustees  an  arbitrary  power  to  dismiss  the 
i^t^aster,  upon  any  grounds  which  they  may  deem  just, 
"Ce  fifom  any  control  of  this  Court. 


1851. 


Conddering  that  the  trustees  are  not  the  only  and 

•l^lute  judges  of  the  sufficiency  of  the  grounds  of 

Vol.  XIII.  K  removal 
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1861.  lemoval  upon  which  they  have  acted,  and  that  they  are 
subject  to  the  jurisdiction  and  control  of  this  Court  in 
the  execution  of  the  trusts  reposed  in  them,  it  becomes 
necessary  to  inquire  into  the  manner  in  which  they 
haye  acted  in  the  present  case. 

The  Plamti£P  alleges,  that  the  power  of  the  trustees 
has  been  corruptly  exercised,  or  at  least  that  there  has 
been  an  undue  exercise  of  their  discretion.  A  great 
many  affidavits  have  been  filed;  they  contain  much 
inconsistent  evidence ;  and  it  seems  to  me,  that  some 
at  least  of  the  trustees  manifested  an  eager  desire  to 
find  occasion  to  remove  the  Plaintifi*.  If,  upon  a  fiur 
investigation  of  the  facts,  and  after  just  means  of  ex* 
planation  and  defence  had  been  afforded,  it  had  ap- 
peared that  the  employment  of  the  Plaintiff  had  become 
prqudicial  to  the  school,  the  trustees  would  have  been 
fillly  justified  in  removing  him. 

Upon  the  merits,  I  find  it  veiy  difficult  to  form  any 
conclusive  opinion,  upon  the  truth  or  falsehood  of 
many  of  the  allegations  which  are  stated;  but  after 
reading  the  affidavits,  I  observe,  that  some  differences 
having  arisen  between  the  master  and  the  usher,  the 
trustees,  not  troubling  themselves  to  promote  any  means 
of  conciliation  or  adjustment,  seem  to  have  been  dis- 
posed to  impute  the  principal  fault  to  the  Plaintiff; 
and,  instead  of  instituting  an  inquiry  in  his  presence, 
which  might  have  afforded  him  the  means  of  explana- 
tion and  defence,  they,  without  his  knowledge,  ccmi- 
menced  proceedings  against  him  by  referring  the  matter 
to  the  school  committee  to  consider  the  case.  The 
committee  proceeded  to  investigate  the  case  in  his  ab- 
sence and  without  his  knowledge,  and  reported  against 
him.  The  report  was  not  communicated  to  him ;  but 
the  trustees  met,  and,  as  they  say,  considered  the  re- 
port; 


to  me  perfectly  clear,  that  Mr.   Willis  had  no 

^per  opportunitj  a£Porded  him  of  defending  himself; 

^^  Buffident  means  of  explanation ;  no  means  of  proving 

^^    defence,'  if  he  had  any.     The  evidence  which  is 

^fi[>re  me  does  not  enable  me  to  determine  whether 

K2  Mr. 
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porb  ;  and,  in  his  absence  and  without  hearing  him,  they        1851. 
Qoufixmed  the  report,  and  resolved  to  remove  him,  and 
irtated  the  gionnds  and  reasons  for  his  removal 

The  trustees   having   thus  conunitted   themselves, 

having  thus  condemned  the  Plaintiff  unheard,  ordered 

another  meeting  to  be  summoned  for  Wednesday  the 

20th  day  of  February  then  next,  for  the  purpose  of 

Bubmitting  the  foregoing  resolution  for  confirmation. 

'Hie  trustees  did  not  even  then  think  it  necessary  to 

communicate  their  proceedings  to  the  Plaintiff;  but  the 

Plaintiff  having,  by  some  means,  become  acquainted 

"V^Hh  the  proceedings,  he,  on  the  18th  Fdn^uiry,  two 

^ys  before  the  meeting  appointed  for  the  20th,  wrote  to 

^^  trustees  a  letter,  which  ought  to  have  induced  them 

to  pause  and  to  consider  whether  they  were  proceeding 

^th  due  caution  and  justly.     The  only  effect  which  it 

^^eiQB  to  have  had  was,  to  induce  them,  at  twelve 

o  dock  on  the  day  of  the  meeting,  to  inform  him  that 

wey  had  received  his  letter,  and  were  ready  to  hear 

^luit  he  had  to  say  on  the  subject  of  it.     He  did 

^^^ootdingly  attend,  and  said  what  he  could  or  thought 

^  Under  such  circumstances ;  and  after  so  hearing  him, 

^^d  without  any  other  hearing  or  enquiry  in  his  pre- 

®^*^oe,  they  confirmed  the  former  resolution  to  remove 

^^^1^  and  this  confirmation  was  signed  by  the  same 

^^^teen  trustees  who  had  signed  the  resolutions  of 

Oare  was  taken  to  observe  the  mere  form  required 
^  "the  fourteenth  regulation;  but  I  own  that  it  ap- 
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Ml*.  fFillis  had  a  good  defence  or  not;  and  it  is  a 
most  serious  misfortune  to  the  welfare  of  tliiB  school, 
that  a  matter  of  such  importance  should  remsun  in 
suspense:  but  I  think,  that  upon  their  own  shewing, 
the  trustees  have  taken  upon  themselves  to  remove 
Mr.  fVilUs  without  giving  him  a  proper  hearing ;  and 
the  facts  which  are  disclosed  in  the  affidavits,  though 
not  such  as  to  enable  me  to  come  to  a  satisfactory 
conclusion,  are  at  least  such,  as  to  make  it  not  im- 
probable, that  Mr.  Willis  may  be  able  to  shew,  that  he 
ought  not  to  have  been  removed. 

I  therefore  grant  the  injunction  to  restrain  the  De- 
fendants from  enforcing  the  resolution  of  the  16  th 
January^  confirmed  on  the  20th  February, 


See  Doe  dem.  Ckilde  v.  Willis,  Exchequer,  5th  November  1850, 
and  Regma  v.  The  Dean  and  Chapter  ofRo<^ster^       Q.  B.  1851. 
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In     ^e  The  NORTHERN  COAL  MINING  Com*        juiy  31. 
pany.    (BLAKELEY'S  CASE.)  M-  >.  2. 6. 

'T^HIS  Company  was  constituted  by  a  deed  of  settle-  By  a  deed  of 
•*-    ment,   dated  the   let  June   1838,  whereby  each  a^jJblk  "o^^^ 
party  whose  name  was  subscribed    covenanted  with  pany,  it  was 
the     others  in  maimer  in  the  several  articles  therein  ffe  Company 

meatdoned.  ^'«*  ^^  con- 

tinue forty 

.  years:— "that 

1-^lie  Company  was  to  continue  for  forty  years,  unless  the  shares  of 
previously  dissolved  under  the  powers  therein  con-  proprietors 

taine<].  should  belong 

to  their  per- 
rrra  .  sonal  repre- 

•Cxie  fifth  article  was  as  follows:  —  "That  all  the  sentatiYcs;" 
estate,  property,  and  effects  of  the  Company  shaU  be  Jcu\?rs  shoJld 
deencied  personal   estate,   and   the   shares    therein   of  ne?erbe 
deceased   proprietors   shall   belong   to  their   personal  prkJtorsumil 
representatives,  and  there  shall  not  be  any  benefit  of  \^^y  should 

,  **  be  duly  ad- 

Burviyorship  amongst  the  proprietors."  mltted  pro- 

.  prietors,  on 

The  amount  of  each  share  was  to  be  paid  by  the  by  the'direc- 

Proprietor  thereof,  "  for  the  time  being,"  or  his  heirs,  ^"»  ®"^  ^^^ 
e-*-  ...  ,  1      , ,  ,      executed  the 

^-^ecutors,   or   admmistrators,   as   the  same  should  be  deed  &c., 

^^^^ed  by  the  Directors.    The  registered  holder  of  shares  "  ^'^  'j'f "' 

^^  .  hut  not  be- 

^^  to  be  deemed,  both  at  law  and  in  equity,  the  abso-  fore,"  tlicy 

^^»  sole,  and  beneficial  owner  and  proprietor  thereof,  ^me  pro-^' 
^^    the  Company  was  not  bound  to  notice  or  be  af-  prietors,  and 
^^tod  by  any  trust  or  equitable  charge  or  gift  thereof  receive  the 
^    ^ay   of  legacy,   unless   the  person   claiming  that  u^u^"j|*' 
S^Mjy  or  charge  should  "  have  been  duly  admitted  as  a  upon  the 
^^oprietor,  as  thereinafter  mentioned."  deixi)^o^  a 

"^  '  proprietor, 

The  his  estate  con- 
tinued liable, 
until  a  new  personal  liability  had  been  created  pursuant  to  the  deed. 
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In  re 

The 

Northern 

Coal  Mining 

Company. 


The  sixteenth  article  was  as  follows :  —  "  That  thi 
executors,  administrators,  and  legatees  of  deceases 
proprietors,  and  the  husbands  of  female  proprieton 
shall  never  be  deemed  or  considered  as  proprietor 
in  respect  of  shares  in  the  said  copartnership  hel< 
by  them  in  any  of  those  capacities,  until  they  shall  b 
duly  admitted  as  proprietors,  in  pursuance  of  the  pro 
visions  of  these  presents."  Before  they  could  be  aid 
mitted  proprietors,  they  were  to  give  notice  of  thei 
desire,  and  be  approved  of  by  the  Board  of  Direc 
tors,  and  were  to  produce  a  probate  copy  of  the  wi 
under  which  they  claimed;  and  when  executors  c 
legatees  were  admitted  to  be  proprietors,  they  were  1 
execute  the  deed  of  settlement,  and  then,  **  but  xu 
before,"  they  were  to  become  proprietors,  and  wei 
then,  "  but  not  before,"  entitled  to  receive  the  diT 
dends  due  to  them  as  such  executors,  and  in  respect  < 
such  shares.  Transfers  of  the  shares  to  executors  < 
deceased  proprietors  were  to  contain  covenants,  b 
which  they  took  on  themselves  all  the  liabilities,  whic 
the  former  proprietor  might  have  been  subject  to, 
he  had  continued  to  be  the  proprietor.  When  tfc 
share  had  become  vested  in  the  new  proprietor,  and  1 
had  executed  the  deed,  then,  "  but  not  till  then,"  e 
future  liability  of  the  previous  proprietor  was  to 


William  Rix  Blakeley  was  proprietor  of  200  shares 
25Z.  each,  in  the  Company,  and  he  had  executed  the  d^  - 
of  settlement.  He  died  upon  the  2nd  November  IS-fc 
and  his  executors,  Edward  Blakeley  and  Mary  Elizab^ 
Blakeleyy  became  his  legal  personal  representatives.  I 
that  capacity,  they  paid  two  calls,  which  had  be< 
made  upon  them,  the  first  on  the  8th  December  184 
and  the  second  on  the  Slst  October  1848. 


From   the   llth  oi  July  1848,  down  to   Novembei 
1848,  Mr.  Blakeley y  the  executor,  had  also  been  sum- 

moDec 
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nu>xi.cd  to  and  attended  various  meetings,  and  on  one  1850. 
occ^ctsion,  when  a  question  arose  as  to  a  purchase  by  the 
Company  of  the  WelUngtan  estate,  notices  were  then 

8ezi.t  to  the  executors,  and  one  of  them  signed  on  behalf  Ooar  Bfin^ 

of  both,  declining  to  sanction  the  purchase.  Compaiiy. 

AM  the  calls  had  been  paid  up,  but  no  act  was  ever 
done  to  substitute  the  personal  liability  of  the  executors, 
^^  of  any  other  person,  for  that  which  was  the  personal 
liability  of  the  testator  in  his  lifetime. 

^Che  affidrs  of  the  Company  haying  become  embar- 
^'^fiaed,  an  order  was  made  to  wind  it  up,  and  the 
"^i^iuJ  reference  was  made  to  the  Master  for  that  pur* 
poee.  In  proceeding  under  this  order,  the  Master  placed 
-^^^joard  Blakeley  and  Mary  Etizaheth  Bhheley^  as  ex- 
^otxtors  of  WilUam  Rix  Blakeley y  on  the  list  of  contri- 
^^tories,  in  class  No.  2, — "  members  with  qualifications." 

^Ilie  executors  now  moved,  that  the  list  might  be 

^niended,  by  restricting  the  liability  of  the  executors 

tiie  debts  which  were  owing  by  the  Company  at  the 

e  of  the  testator's  decease.      The   executors  con- 

'^^^nded,   that  the  testator's   personal   liability  ceased 

^pon  his  death,  and  that  therefore  his  estate  was  not 

Answerable  for  any  liability  arising  out  of  any  subse- 

^^ent  transactions.      On  the  other  hand,  the  official 

'^^^Anager  insisted,  that  the  testator's  estate  was  bound 

K>y  his  covenants,  and  was  liable  to  pay  all  claims 

properly  arising  out  of  them,  including,  among  other 

^^laiiQSy  the  ckiim  to  contribute  towards  pajrment  of  all 

^^bts  incurred  by  the  Company  at  any  time. 

Mr.  TFalpole  and  Mr.  Craxg,  in  support  of  the  motion, 
^y  Way  of  appeal  from  the  Master's  decision.  The 
^^es  of  the  executors  ought  not  to  be  inserted  as 

K  4  unqualified 
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unqualified  contributories ;  their  liability  ought  t 
restricted  to  the  debts  due  at  the  death  of  the 
tator;  for  at  that  period  the  testator's  liability  ce 
The  question  depends  on  the  ordinary  laws  of  pan 
ship,  according  to  which,  the  partnership,  on  the  c 
of  one  partner,  ceases  as  to  him,  although  the  sunr 
might  continue  to  carry  on  the  business;  CoUye 
Partnership^  p.  69.  71.  (a). 


Secondly,  the  circumstances  are  not  sufficient  to 
stitute  the  executors  partners,  either  personally  ( 
their  representative  character.  By  the  16th  an 
executors  were  not  to  be  deemed  or  considered  as 
prictors  until  they  had  been  duly  admitted,  and  i 
they  had  been  admitted  and  executed  the  deed,  *' 
not  before,"  they  were  to  become  proprietors, 
was  never  done :  they  had  the  option  of  becoming 
prictors,  which  they  never  accepted,  and,  therefore,  b; 
contract  of  partnership,  they  never  incurred  a  liab 
It  has  been  held  that  persons  who  have  not  com; 
with  the  necessary  formalities,  or  who  are  mere  c< 
able  owners,  are  not  contributories  within  the^ 
Thus,  in  Armstrong's  case  {b\  an  executor  who  hac 
complied  with  the  formalities  necessary  to  const 
him  a  shareholder,  was  held  not  to  be  a  contribu 
So  in  FenwicKs  case{c)y  a  father  who  had  pure! 
shares  in  the  name  of  his  cliildren  was  held  not  1 
a  contributory.  So  a  husband  was  held  not  liabh 
shares  held  by  his  wife,  and  forming  part  of  her  ( 
rate  estate,  Angus's  case(d)y  and  Ness  v.  Angas  (e) ; 
in  Ex  parte  Hall  (g),  the  trustee  of  a  married  wc 


(a)  2d  ed. 

(b)  lI)eG.4  S.  565. 

(c)  \DcG,^  S.  557. 

(rf)  IJDe  G.  i  S.  560.  and 
p.  563,  notet 


(e)  3  EjFch.  Hep.  605. 

(g)  3DeG,^S.S0.; 
*  T.  580. ;  and  1  Mac. 
307. 
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of  shares  in  a  banking  Company  was  held  not  to  be  a 
contributory.  The  executors,  it  is  true,  were  sum- 
moQcd  and  attended  in  their  character  of  executors,  but 
they  had  no  power  to  make  the  testator's  assets  liable 
for  the  debts  of  the  Company  incurred  after  his  death, 
or  to  embark  his  assets  in  a  new  partnership;  the 
"will  gave  them  no  such  authority.  In  Barker  v.  But" 
^es8  (a)  it  was  held,  that,  after  three  years,  the  estate 
^f*  a  testator,  who  had  shares  in  a  Banking  Company, 
ivas  discharged  from  all  liability. 


1850. 


In  re 

The 

Northern 

Coal  Mining 

Company, 


Mr.  Turner  and  Mr.  fV.  T.  S.  Daniel,  contra.    The 
Ai'gument  of  the  Appellants  proceeds  on  the  false  hypo- 
thecs, that  the  partnership  ceased  on  the  death  of  the 
testator.    That  was  not  so,  for  the  ordinary  rule  may  be 
modified  by  special  contract  between  the  partners,  and 
here  they  have  covenanted  that  the  partnership  shall 
endure  forty  years.     This  covenant,  on  the  part  of  the 
testator,  is  binding  on  his  estate,  and  his  executors.    By 
the  terms  of  the  deed,  executors  might  relieve  their  tes- 
tator^s  estate  from  all  future  liability  in  two  ways,  first 
^y  sale  and  transfer  to  a  stranger,  or,  secondly,  by  trans- 
ferring the  shares  into  their  own  names ;  but  until  that 
^as   done,  the  testator's  estate  remained  liable.     In 
-^fcr  v.  Fyler{b)  three  calls  had  been  made  in  the 
testator's  lifetime,  and  seven  after  his  death,  and  it  was 
'^^Id  that  his  estate  was  liable  to  pay  the  whole.     The 
**hare8  formed  part  of  the  testator's  personal  estate,  and 
^^x^ied  with  them   the  liability  to  contribute  to  the 
Payment  of  the  debts  of  the  concern.     In   Thomas's 
^***e  (c),  an  executrix  did  not  comply  with  the  neccs- 
^^^'y  formalities,  but  repudiated  the  shares:   she  was 
^^Vertheless  held  liable  ««  executrix.     In  Sanderson's 


case 


(a)  7  Beav.  134. 

(6)  9  Railufatf  Ca.  813. 873. 


(c)  I  JD<?  G.  *  5.  679. 
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ccLse  {d)y  where  a  purchase  rested  in  contract,  the  pui 
chaser  was  held  to  be  a  contributory. 

Barker  v.  Buttress  was  a  case  under  the  Bankin 
Act  which  created  new  and  limited  rights  and  liabil 
ties.  In  HawthorrCs  case  (6)9  a  shareholder,  who  ha 
assigned  his  shares  within  three  years,  was  held  a  001 
tributory.  The  executors  have,  therefore,  been  proper! 
included  in  the  qualified  class. 

They  also  cited  LitclifieWs  case  (c),  Kuper^s  case  (d 
Dodgsoris  cajse{e\  Gauthwaite^s  case(ji\  Rawdon 
case  (A). 

Mr.  Walpohy  in  reply. 

The  Master  of  the  Rolls. 

This  is  too  important  a  case  for  me  to  decide,  wit! 
out  first  considering  the  authorities  and  the  clauses  : 
the  deed  more  carefuUy  than  I  am  able  at  present. 


August  6. 


The  Master  of  the  Kolls. 

The  question,  in  this  case,  depends  on  the  construt 
tion  which  ought  to  be  put  upon  the  deed  of  settlemen 
by  which  each  party  (including  the  testator),  for  hin 
self,  his  heirs,  executors  and  administrators,  covenantc 
and  agreed  with  the  others  in  the  manner  in  the  dec 
set  fortL 


The  result  of  the  provisions  of  this  deed  is,  that  tl 
personal  liability  of  any  living  proprietor  is  not  1 

ceaa 


(a)  3DeG.^  S.  66. 

(6)  IJDcG.  4-5.571.;  S.C. 
1  HaU  4-  Tw,  225.,  and  I  Mac. 
4-  G.  49. 

(c)  3l)eG.^S.  141. 


(d)  SDeG.^S.  113. 

(e)  SJDeG,  4r  S.S5. 

(g)  27th  Juli/.  1850.  MS. 
(h)  3d  July  1850.  MS. 
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<^ease,  until  a  transfer  of  his  share  lias  been  accepted, 
^^d  the  transfer  made ;  the  shares  of  a  deceased  pro- 
prietor belong  to  his  executors,  and,  in  a  sense,  the 
executors  become  the  owners  of  the  shares ;  but  they 
^u«  not)  within  the  meaning  of  the  deed,  proprietors 
of  shares:  —  not  personally  subject  to  the  liabilities 
Annexed  thereto,  until  they  have  been  accepted  as  trans- 
^erees,  and  a  transfer  has  been  made  to  them.     The 
executors  being,  in  a  sense  warranted  by  the  deed,  the 
owners,  although  not  the  proprietors  of  the  shares  of  a 
deceased  proprietor,  are,  subject  to  the  approbation  of 
^e  Directors,  which  is.  made  necessary,  entitled  to  re- 
quire a  transfer  of  the  shares  to  themselves  or  a  vendecj 
a^nd  may  assent  to  a  transfer  to  a  legatee. 
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2f  ow,  although  it  is  provided  that  no  one  has  a  right 
^o  receive  profits  until  a  transfer  of  the  shares  has  been 
i^a^e,  and  a  new  personal  liability  has  been  thereby 
treated,  yet  I  consider  it  to  be  clear,  that  if  the  profits 
^o    accrue  during  the  interval  between  the  testator's 
^^cith  and  the  creation  of  such  liability,  such  accrued 
P*x>fits  must,  on  the  transfer,  become  payable  by  the 
Company  to  the  transferor  or  transferee,  as  may  be 
^^S^^eed  between  them ;  and  the  deed  contains  no  pro- 
ion  directly  applicable  to  the  question,  where  the 
»ility  in  respect  of  the  shares  rests,  in  this  interval 
;ween  the  death  of  the  shareholder  and  the  act,  by 
fer  or  otherwise,  which  creates  the  new  personal 
""^^•tility;  but  so  far  as  the  ordinary  law  of  partnership  is 
^^c^-fc  altered  by  the  provisions  of  the  deed,  I  think  that 
^^^"^  must  be  applied  to  the  events  which  occur  in  such 
^  oaae  as  this. 


7he  shares  do  not  survive  as  in  ordinary  cases,  and. 
^^^eause  they  do  not  survive,  but  are  expressly  declared 
^  belong  to  the  personal  estate  of  the  deceased  pro- 
prietor. 
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^^y^^^"^     of  it,  subject  to  the  incidents  attending  the  possessioi 

The  of  a  portion  of  the  capital  or  assets  of  the  partnershij 

'  roaTM**"''    under  the  management  of  the  Directors,  as  provided  foi 

Company,     by  the  deed ;  and  if  profits  or  losses  arise,  I  think  tha 

a  right  to  a  share  of  the  profits,  and  with  that,  a  li& 

bility  to  contribute  a  share  of  the  losses,  are  necessarily 

incident  to  the  shares  themselves,  or  to  the  right  t< 

the  shares. 

It  does  not  appear  to  me  to  alter  this,  that  the  samt 
shares,  or  the  sums  representing  the  same  shares,  are 
at  the  same  time,  assets  of  the  testator  for  the  purposes 
of  his  estate  and  assets  of  the  Company  for  the  purposi 
of  contribution.  It  is  not  otherwise  in  the  case  of  bank- 
ruptcy and  in  other  cases. 

Many  cases  of  difficulty  and  of  hardship  have  been 
mentioned,  and  are  indeed  easily  supposed  and  mul- 
tiplied ;  and,  in  some  cases,  many  singular  results  maj 
possibly  take  place  from  the  provisions  of  such  a  deed 
as  this.  They  must  be  dealt  with  when  they  arise,  il 
provision  be  not  made  for  them  by  the  parties  them- 
selves, or  by  the  legislature ;  but  here,  the  single  ques^ 
tion  is,  whether,  on  fhe  death  of  the  shareholder,  there 
is,  under  the  covenants  of  this  deed,  an  end  of  the 
liability  which  he  has  incurred,  and  indeed,  no  liability 
at  all,  until  some  person  is  induced  to  accept  the  trans- 
fer, whereby  a  new  liability  is  created. 

I  have  read  and  considered  the  several  cases  which 
were  cited  in  the  argument.  I  do  not  find  in  them  any 
authority  to  govern  the  present  case,  nor  any  authority 
against  the  conclusion  to  which  I  have  come,  from  a 
consideration  of  a  deed  and  the  application  of  the  ordi- 
nary law  of  partnership  where  the  deed  is  silent. 

On 
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On  the  whole^  I  am  of  opinion,  that  after  the  death 

of  the  shareholder  and  until  a  new  personal  liability  has 

been  created  pursuant  to  the  deed^  the  testator's  estate 

continued  liable ;  and  it  appears  to  me  the  IVIaster  has 

^^n^e  to  a  right  conclusion,  and  that  this  motion  must 

^e  refused. 
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ATTORNEY-GENERAL  v.  DALTON. 

HIS  case,  which  was  one  of  considerable  local  im- 
portance, was  argued  by 


March  18,  19, 

20,21. 

1851. 

Janwiry  13. 

Febmary  24, 

25. 


Turner  and  Mr.  Bagshawe,  for  the  relators. 


The  right  of 
selecting  new 
trustees  of  a 

r.  Roupell  and  Mr.  W.   AL  JameSy   for  the  late  held  to  beloi^ 
Tchwardens.  ^^  *^«  ^^^ 

payers  in  ves- 
try, and  not  to 

•  Giffardi  for  the  present  Churchwardens.  ,  ^^  sunriYing 

trustees. 
In  1671,  an 
r.  Uoyd  and  Mr.  Rogers^  for  the  district  Incumbents,  estate  was 

_       91,  and  was  conveyed  to  the  rector,  churchwardens,  and  twelve  parishioners, 
'^he  relief  of  the  poor  inhabitants.     The  deed  was  lost.    New  trustees  were 
3^^inted  by  deed,  dated  in  1701,  which  recited  that  the  deed  of  1671   provided, 
when  the  trustees  were  reduced  to  five,  they  should  convey  the  premiHes 
themselves  and  eleven  other  parishioners.     In  1725,  1769,  1782,  and  lf^06, 
^^^   trustees  were  appointed  by  the  parishioners,  but  the  deeds  executed  in  1769, 
^^  mnd  1806  contained  a  proviso  that  the  new  trustees  should  be  nominated 
^he  five  survivors.     In  1831  and  1842  new  trustees  were  appointed  by  the  old 
^tees.    Held,  upon  the  whole,  that  the  last  appointments  were  invalid,  and  that 
light  of  nominating  new  trustees  belonged  to  the  parishioners,  and  not  to  the 
**viving  trustees. 

1*he  legal  estate  was  presumed  to  be  vested  in  the  persons  to  whom  it  was  pur- 
'V^^ed  to  be  conveyed,  notwithstanding  some  irregularities. 
^    special  directions  were  asked  to  be  given  to  the  Master  as  to  taking  the  provi* 
^ons  of  the  Church  Building  Acts  into  consideration  in  settling  the  scheme,  the 
^^U^ah  being  divided  into  eight  separate  districts,  and  the  money  being  to  be  distri- 
^H&ted  1^  the  rector  and  churchwardens :  and  it  was  also  asked,  that  directions 
should  bie  given  as  to  the  mode  of  distribution  in  each  district  of  the  portion  al- 
Xotted  to  it    The  former  was  refused,  and  it  was  held,  that  the  Master  could  take 
tbc  latter  into  consideration  without  any  special  direction. 
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Mr.  Fortter,  for  Mr.  Dalton,  the  Bector. 


i^TTORNBT* 

Gbnbkal  Mr.  Humphry^  Mr.  fFalpole,  and  Mr.  Vnaufe,  tar 

Da^^oh.      ^^  ''"^Sed  Trustees. 

Mr.  Turner,  in  replj. 

As  to  the  pariah  property  being  vested  in  the 
churchwardens  and  overseers,  under  the  59  6r.  3. 
c.  12.  8. 17.5  Rumball  v.  Munt{a),  Doe  (L  Jackson  v. 
Hiley{b\  Attorney^  General  \.  Lewin(c)j  The  Kmg  v. 
The  Infiabitants  of  Hale8t€orth(d)  were  cited.  And 
as  to  the  power  of  appointing  new  trustees,  the  cases 
of  Attorney-General  v.  Flayer  {e).  Doe  dem*  Dupleix 
V.  Itoe(ff)y  Doe  dem.  Read  v.  Godmn(h)y  Attorney'* 
General  v.  Cuming  (i),  and  Foley  v.  Wontner  (A),  were 
cited.  The  Attorney-General  v.  BovilKJ)  was  also 
referred  to. 

The  Master  of  the  Bolls  reserved  his  judgment. 


1851. 
Ian.  IS. 


The  Mastek  of  the  KoLLS. 

This  information  was  filed  by  the  Attomey-Gener 
at  the  relation  of  certain  inhabitants  of  the  parish 
Lambeth,  against  the  rector  and  churchwardens  of 
same  parish,  the  incumbents  of  the  ecclesiastical 
tricts  into  which  the  parish  has  been  divided,  ui 
the  Church  Building  Acts,  the  churchwardeus  of  t 
districts,  and   agfunst   Charles  Field  and  others. 


(d)  8  Q.  B.  Rep.  382. 
\b)  10  i?.  4- C.  885. 
(c)  8  Simons,  366. 
\d)  3  B,^  Ad.  717. 

(e)  2  Vernon,  748. 


(g)  1  AnsL  86. 
{h)  1  DowL  4-  R.  259. 
(0  2  r.  4-  Col.  (C.  C.) 
(k)  2Jac.^W.2^. 
(0  1  P/tiliips,  762. 
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clwiii  to  be  trnateeB  of  the  property  or  estate  which,  in 
^e  pleadings  of  this  cause,  is  called  ^^  Hayle'Q  estate." 

Xh^  estate  was  comprised  in  and  conveyed  to  trustees 
by  an  indenture  dated  the  1st  day  of  December  167 1 ;  and 
the  information  prays,  that  an  account  may  be  taken  of 
the  hereditaments  therein  comprised,  and  for  a  declara- 
tion that  the  same  were  purchased  out  of  the  funds 
of  the  parish  of  Lambeth^  for  the  general  purposes  of 
the  parish,  and  for  the  benefit  of  the  poor  inhabitants 
thereof:  — that  there  are  no  duly  or  legally  appointed 
trustees  thereof: — that  it  is  doubtful  in  whom  the  l^al 
CBtate  of  the  same  hereditaments  is  now  vested,  and 
'who  was  the  last  surviving  and  duly  appointed  trustee 
oF  the  same.  The  information  then  prays,  that  new 
^matees  may  be  appointed  by  this  Court,  and  that  the 
wQds  may  be  vested  in  such  trustees,  when  appointed, 
^pon  the  several  trusts  to  which  the  same  are  subject : 
that  the  present  rector  may  be  appointed  one,  and 
three  of  the  churchwardens  of  the  parish  for  the  time 
oeing  may  be  appointed  three  of  such  trustees,  and 
the  remaining  twelve  of  the  sixteen  trustees  (which 
^t  18  alleged  there  ought  to  be)  may  be  duly  selected 
*^d  chosen  to  be  such  trustees  by  the  rate-payers  or 
Parishioners  of  the  said  parish :  and  that  a  scheme  may 
^^  settled  for  the  future  management  of  the  estates, 
^^d  the  due  application  of  the  rents  and  profits  thereof, 

from  and  after  the  expiration  of  the  existing  lease,  and 

f<>r  other  relief. 
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Xhe  land  in  question  was  purchased  from  Robert 

Bajfk  and  Ann  his  wife,  in  the  year  1671,  for  the  sum 

^  300/.    The  conveyance  was  made  to  the  rector,  to 

^velve  persons  who  are  described  as  of  the  parish,  and 

^  the  three  churchwardens.     The  conveyance  is  not 

pleased  to  be  on  trusts,  and  no  contemporary  deed  or 

declaration 
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declaration  of  trust  is  produced ;  but  two  of  the  person 
to  whom  the  conveyance  was  made,  namely,  Henr 
Forty  and  William  Phillipsy  by  indentures  dated  th 
10th  and  11th  days  of  January  1701,  conveyed  tfa 
estate,  for  a  nominal  consideration,  to  George  Hoope, 
the  rector,  and  certain  inhabitants  and  the  churd 
wardens ;  and  in  and  by  the  indenture  of  release  it 
recited,  that  Thomas  Tompkins  and  the  other  persoi 
to  whom  the  conveyance  was  made  in  December  167 
did  declare,  that  the  conveyance  to  them  made  of  tl 
said  estate  was  so  to  them  made,  and  they  did,  by  virti 
thereof,  stand  seised  of  the  said  premises,  upon  tnis 
that  they  should  manage,  dispose,  and  pay  the  rents  1 
the  rector  and  churchwardens  for  the  time  being,  to  I> 
from  time  to  time,  disposed  of  for  the  relief  of  the  poc 
inhabitants  of  the  parish,  as  the  rector  and  churcl 
wardens  should  think  fit;  and  that  whenever  all  tt 
trustees,  except  five,  should  happen  to  die,  the  said  fin 
persons  should  convey  and  assure  the  premises  to  tl 
use  of  themselves  and  eleven  other  parishioners  and  ii 
habitants  of  the  parish,  whereof  the  rector  and  churcl 
wardens  for  the  time  were  to  be  four,  upon  the  earn 
trusts  as  before,  with  a  proviso  to  indemnify  the  truste( 
for  the  time  being. 

This  recital  in  the  deed  of  the  11th  of  January  170 
is  the  only  evidence  of  the  original  object  and  purpose 
of  the  trust. 


As  the  trustees  were,  in  process  of  time,  reducec 
the  direction  for  a  conveyance  to  new  trustees  by  fin 
survivors  appears  to  have  been  neglected.  Nothing  ; 
said  in  the  deed  as  to  the  mode  in  which  the  parisl 
ioners  and  inhabitants,  who  were  not  rector  or  churcl 
wardens,  were  to  be  nominated  and  appointed  tnw 
tees;  but,  in  the  year  1701,  the  trustees  of  1671,  bein 

reduce 
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to  two,  new  trustees  were  appointed,  and  to 
,  together  with  the  rector  and  three  churchwardens 
^  ^constituting  sixteen  trustees),  a  conveyance  was  made 
the  two  survivors  of  the  old  trustees,  on  the  trusts 
mentioned.     These  trusts  are  the  same  as  those 
ted  to  have  been  declared  by  the  deed  of  1671 ;  and 
leam  from  it,  that  the  estate  was   to  be  held  on 
to  pay  the  rents  to  the  rector  and  churchwardens, 
the  use  of  the  poor  inhabitants  of  the  parish. 

It  was  admitted  at  the  hearing  of  the  cause,  that  the 

X^curticular  distribution  of  the  income,  which  ought  to 

\>e  made  for  the  benefit  of  the  poor,  must  be  the  sub- 

3^^^t  of  a  scheme.    The  principal  question  litigated  was, 

-whom  new  trustees,  to  be  added  to  the  rector  and 

tlniurchwardens,  ought  (when  required)  to  be  appointed, 

l>eing  contended,  on  behalf  of  the  Informant,  that  the 

tmstees  should  be  nominated  by  tlic  rate-payers  of 

parish ;  whilst  the  Defendants,  now  claiming  to  be 

contend,   that   the  right  of  nominating  new 

^^"ustees  (when  required)  belongs  to  the  surviving  trus- 

I9  without  the  intervention  of  the  parishioners  at 


1850. 


Attornby- 
Gbneral 

V. 

Dalton. 


I 


Ihe  words  of  the  recited  declaration  give  no  inform- 
ation by  which  the  question  can  be  decided.  It  is  quite 
^^nastent  with  them,  that  the  new  trustees,  not  being 
"^^ctor  or  churchwardens,  who  were  to  be  added  to  the 
^^JTviving  five,  should  be  nominated  by  the  surviving 
^^^  or  in  some  other  manner ;  and  the  history  of  the 
trust  is  involved  in  great  obscurity,  probably  in  con- 
*<lu^ce  of  the  deed  of  1671  not  being  forthcoming.  It 
*®n^  however,  that  in  1667,  certain  persons  appointed 
•'•parish  meeting  were  empowered  to  inquire  after 
•^^  purchase,  whereupon  the  stock  of  the  parish  might 
^^  oat  and  improved,  for  the  benefit  of  the  poor 
YouXm.  L  of 
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1850. 


Attornbt« 
General 

V. 

Dalton.* 


of  the  parish ;  bmt  it  does  not  appear  what,  if  any  thing, 
was  thereupon  done,  or  whether  the  pnichase  from 
Hayle  was  the  result  of  the  appointment  then  made; 
nor  have  there  been  found  any  intimation  of  what  was 
done  till  very  near  the  time  when  the  deed  of  January 
1701  was  executed;  but  it  appears,  that  for  several 
years  previously  to  the  year  1700,  and  in  that  year, 
fipom  March  1700  to  March  1701,  the  churchwardena* 
accounts  were  entered  in  the  parish  books  and  annually 
audited. 


The  trust  land  in  question  was  let  on  lease  to  a 
person  of  the  name  of  Pennyall,  and  the  recdpt  for 
PennyalVs  rents  was  entered  in  the  churchwardens*  ac- 
counts. A  renewal  of  PennyalV%  lease  was  contem- 
plated, and  in  the  churchwardens*  account  for  the 
whole  year  1700  (or  up  to  March  1701),  we  find  these 
items:  — 

December  2nd.  "  Expended  with  Mr.  Ayliffe  and 
some  Gentiemen  of  the  parish  to  advise  about 
the  deed  of  trust  for  PennyaWs  land  -  7*.** 

December  16th.  "  Expended  in  going  to  the 
Gentlemen  that  were  to  be  trustees  for 
PennyaWs  land,  to  have  their  consent  to  be 
put  into  the  said  trust       -  -  -    3«.  4^" 

January  8th,  1701.  "  Expended  going  to  ac- 
quaint the  Gentlemen  that  were  trustees,  when 
to  meet  to  seal  the  deed  of  trust    -  -    6s.  GdJ* 

As  Henry  Forty  and  William  Phillips  were,  at  that 
time,  the  only  surviving  trustees,  it  may,  I  think,  be 
presumed,  that  the  business  of  appointing  new  trustees 
in  January  1701  was  managed  by  the  parish,  and  we 
thus  obtain  grounds  for  thinking,  that  the  appointment 
cotemporaneous  with  the  first  evidence  of  the  trust  was 
by  the  parish.     It  does  not  appear  that  this  mode  of< 

proceeding 
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proceeding  was  adopted  in  conaeqaence  of  the  trustees 
beingiedaoed  below  five;  and  as  there  is  no  earlier  evi- 
desce  of  any  mode  of  appointment,  it  seems  reasonable 
tooouider,  that  it  was  then,  at  least,  understood,  that 
As  nomination  of  new  trustees  was  with  the  parish. 

ftfnrCher  appears,  that,  at  a  vestry  meeting  of  the 
pniah  held  cat  the  23rd  of  Jvne  1725,  it  was  agreed,  that 
eertain  persons  then  named,  together  with  the  rector 
and  chnrchwardens  for  the  time  being,  should  be  ap- 
pcnnted  trustees  of  the  estates  therein  mentioned;  one  of 
which  is  described  as  the  estate  purchased  by  the  parish 
ii  Sl  Georges  FwUm,  and  that  any  five  of  them,  with 
tGhmdiwarden,  should  be  a  committee  and  have  full 
power  to  let  leases. 


1850. 


ArroaifBT- 

OsNBaAL 

Daltom. 


A  oonveyanoe  to  the  new  trustees  on  this  occasion 
lu  not  been  found ;  but  the  surviving  old  trustees  and 
the  new  trustees  joined  in  granting  a  subsequent  lease 
to  AsRyaS;  and  it  thus  appears,  that  the  surviving  old 
tfttteee  were  acting  in  concurrence  with  the  new  trus- 
tor nominated  by  the  vestry. 

Ike  estate  and  the  trusts  to  which  it  was  subject 
^  not  appear  to  have  been  managed  or  administered 
^  any  regular  or  consistent  plan ;  and  it  is  probable, 
^  the  knowledge  once  possessed  on  the  subject  be- 
^^  obscure.  On  the  18th  of  October  1760,  a  lease 
tf  the  trust  premises  was  granted  by  the  rector  and 
^hnohwsrdens  of  the  parish  to  Thomas  Jemmott,  and 
^mA  lease  the  premises  are  described  as  having  been 
^Mofiire  purchased  \pf  the  rector  and  churchwardens, 
^ihe  consent  and  approbation  of  the  parishioners  in 
P^  vestry  assembled,  out  of  their  common  savings, 
nom  sundry  religious  and  charitable  benefactions  or 
^•tthutions. 

Z  2  In 
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Attornet- 
Gbneral 

V, 

Dalton. 


In  September  1763,  it  was  agreed  by  the  pariBhionc 
in  vestry  assembled,  that  a  proposal  made  by  «7i^ 
Biggin  to  take  a  lease  for  five  years  shoidd  be  ■ 
cepted,  and,  accordingly,  a  lease  of  the  premises  c 
scribed  as  in  the  former  lease  of  JemmoU  was  grant 
by  the  rector  and  churchwardens.  The  want  of 
gularity  in  the  proceeding  is  sufficiently  apparent ;  la 
so  far  as  the  facts  are  made  known,  nothing  occurs 
which  is  inconsistent  with  the  claim  made  by  the 
formation,  that  the  new  trustees  ought  to  be^  iwz 
time  to  time,  nominated  by  the  parish. 


In  1769,  the  parish,  being  in  debt  and  in  wan* 
money  for  repairing  the  church  and  other  purpos 
resolved  to  raise  the  sum  of  1800/.  by  borrowing  mow 
on  annuities  for  lives,  and  that  the  estates  called  Pedlar 
Acre  (not  in  question  here),  and  Hayl^B  be  given  i 
security  for  payment  of  the  annuities,  by  conveyin 
the  estates  in  trust  to  certain  persons  appointed  by  th 
vestry,  for  the  purpose  of  paying  the  annuities ;  and  : 
was  resolved,  that  the  improvement,  which  might  I 
made  by  granting  a  new  lease  of  Hayle^s  estate,  won! 
go  some  way  towards  paying  the  annuities,  and  whi 
the  annuitants  were  all  deceased,  the  parish  would  the 
be  free  from  incumbrances,  and  enjoy  the  clear  prodii< 
of  the  estates. 


It  is  said,  that  Peter  Theobald^  the  elder,  was  tl 
surviving  trustee  named  in  the  indenture  of  11th  J 
nuary  1701;  and  that  he,  by  his  will,  devised  i 
residue  of  his  real  estates  to  his  sons  James  TTieoba 
deceased  and  Peter  Theobald;  and  that  in  1769,  tl 
estate  was  vested  in  James  Theobald,  son  of  Jan 
Theobald  deceased,  and  Peter  Theobald. 
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By  an  indenture,  dated  the  10th  day  of  June  1769^ 
Uid  made  between  James  Theobald  and  Peter  Theobald 
of  the  one  part,  Beilby  Porteousy  described  as  rector  of 
the  parish^  Thomas  James,  John  Packman,  and  Michael 
Stimders,  described  as  churchwardens  of  the  parish, 
And  thirteen  other    persons,   after  reciting  that  the 
pcuisbioners  and  inhabitants  of  the  parish  had  elected 
a^nd  chosen  the  several  persons  (parties  of  the  second 
psurt)  to  be  trustees  in  the  room  and  place  of  the  former 
±jni8tees,    it  was  witnessed,  that  the  estate  was  con- 
"veyed  to  the  use  of  the  seventeen  persons,  named  as 
psurties  of  the  second  part,  and  their  heirs,  upon  trust 
t^o  manage,  dispose,  and  pay  the  rents  and  profits  to  the 
z^ector  and  churchwardens,  to  be  by  them  disposed  of, 
to  and  for  the  relief  and  benefit  of  the  poor  inhabitants 
oF  the  parish,  as  the  rector  and  churchwardens  should 
t-bink  fit  and  judge  convenient.    And  it  was  declared 
A9:id  agreed,  that  when  and  as  often  as  the  trustees,  by 
death  or  removal,  or  refusal  to  act,  should  be  reduced 
to  the  number  of  five,  or  less,  then  the  remaining  trus- 
tees should,  at  all  convenient  speed,  convey  and  assure 
tlae  estates  unto  such  other  persons,  whom  the  major 
P>^  of  them  should,  in  that  behalf,  nominate  and  ap- 
P^iit;  but  so  as  the  rector  and  churchwardens  should 
"^  of  the  number  and  constantly  succeed. 


1850. 

Attorney- 
General 

V. 

Daltok. 


^he  information  alleges,  that  this  indenture,  so  far 
it  purported  to  provide  for  the  appointment  by  the 
*^^aining  trustees  of  new  trustees  of  the  Haylcs  estate, 
wholly  unwarranted,  and  of  no  effect. 


^  On  the  6th  of  August  1782,  there   were  seven  sur- 

^'^'^ng  trustees,  and,  at  a  meeting  of  the  parishioners 

^  Vestry  assembled,  it  was  reported  by  a  committee 

^^viously  appointed  to  examine  the  title  deeds,  that 

*ue  estate  was  originally  held  by  sixteen  trustees,  and 


L  3 


that 
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that  when  such  trustees  were  reduced  to  the  number  of 
five  or  less,  the  survivors  were  to  fill  up  the  trust 
again:  —  that  the  last  trustees  were  nomini^ted  by  the 
parishioners  and  inhabitants  of  the  parish,  in  vestiy 
assembled,  and  that  the  trustees  were  then,  by  death 
or  otherwise,  reduced  to  five.  It  was  then  reaolved, 
that  the  vestry  approved  the  report  and  did  nominatei 
as  proper  persons  for  trustees  of  the  estate,  to  fill  up 
the  vacancies,  the  several  persons  then  named. 


And  by  indentures,  dated  5th  and  6th  of  AuguMt 
1782,  between  the  survivors  of  the  former  trustees  of 
the  one  part,  and  the  new  trustees  of  the  other  part, 
after  reciting,  amongst  other  things,  that  the  parishimiers 
and  inhabitants  of  the  parish  in  vestry  assembled  had 
elected  and  chosen  the  new  trosteee,  it  was  witneseed, 
that  the  estate  was  conveyed  on  the  old  trust,  with  a 
dause  omilar  to  that  contained  in  the  deed  of  1769  as 
to  the  appointing  of  new  trustees. 


A  like  proceeding  was  had,  and  a  similar  conveyance 
made,  in  Fdnruary  1806,  and  there  have  been  subae* 
quent  elections  of  new  trustees  and  conveyances  to 
them,  —  viz.  on  the  13th  and  14th  May  1831  (a),  and 
the  2l8t  March  1842  (a). 


And,  by  virtue  of  such  appointments  and  convey- 
ances, the  Defendants  Charles  Field  and  others,  WiOiam 
Roffetff  Thomas  Letty  John  Barnard^  James  RosseUr^ 
WiUiam  Thorogood^  Lawrence  Redhead^  Charles  Evane^ 
Thomas  Grissell,  John  Bright^    William  JEvans,   and 

Boberi 


(a)  On  the  first  of  these  oc- 
casions, the  appointment  of  new 
trustees  was  made  by  the  five 
survifing  trustees,  and  on  the 


latter  by  the  nine  continuing 
trustees,  four  haying  declined  to 
act. 
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Robert  Armgtronff,  allege,  that  they  have  been  duly 
VPointed^  and  are  now»  trostees  of  HayWs  estate. 

Ihe  fact  seems  to  be,  that  none  of  them  were  or  in 

tty  way  stated  or  alleged  to  be  appointed  by  the  pa- 

nahioners  or  inhabitants  in  vestry  assembled,  and,  on 

that  ground,  the  information  insists,  that  none  of  them 

were  duly  appointed,  and  that  they  are  not  entitled  to 

^ct  as  trustees. 


1850. 


Attornry- 
Genrral 

9. 

Dalton. 


The  principal  question  being  how  new  trustees  ought 
te  be  iqppcmited,  it  is  very  unfortunate  that  the  only 
evidence  there  is  of  the  trusts  on  which  the  lands  were 
originally  conveyed  gives  no  distinct  inft)nnation  on 
"^he  subject.  The  conveyance  was  to  sixteen  persons, 
of  -whom  the  rector  and  churchwardens  were  four,  and 
'^e  deckiation  of  trust,  redted  in  the  deed  of  1701, 
Botye  no  more,  than  that  whenever  all  the  trustees,  ex- 
<^ept  five,  shaU  happen  to  die,  the  five  are  to  convey  the 
^8l;ate  to  the  new  trustees,  without  saying  how  they  are 
l)e  nominated. 


^Ihe  question  is,  no  doubt,  involved  in  great  ob« 
^oiuty ;  but  considering, 

1.  That  the  only  evidence  which  we  have  of  the  ori- 
S^xial  declaration  of  trust  is  not  inconsistent  with  the 
^^^'^lixi  made  in  the  information ; 

S*  That  the  first  evidence  which  we  have,  in  relation 
^^  tixe  business  of  appointing  new  trustees,  affords  some 
^^^^^on  to  think,  that  the  new  trustees  were  then  ap- 
J^ix^ted  by  the  parishioners  in  vestry  assembled ; 

^.  That  there  is  evidence  of  the  estate  having  been 
^^^^^ehased  out  of  funds  belonging  to  the  parish,  and  was 

L  4  managed. 


Id2 


1850. 


Attorney- 
General 

V, 

Dalton. 
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managed,   although  not  regularly,   hj  the  parish  m 
vestry  meetings ; 

4.  That  there  is  distinct  evidence  of  new  trustee 
being  appointed  at  a  vestry  meeting  on  the  23rd  c 
June  1725 ; 


5.  That  there  are,  in  succession,  three  several  deed 
solemnly  executed,  and  each  of  them  containing  a  re 
cital  that  the  new  trustees  were  appointed  by  the  pa- 
rishioners and  inhabitants  of  the  parish  m  vestry  as- 
sembled—viz. the  deeds  of  1769,  of  1782,  and  of  1806. 

6.  That  tliere  is  no  intimation  of  a  nomination  by 
the  surviving  trustees  till  the  year  1769,  and  that,  not- 
withstanding the  provisions  in  that  deed,  and  the  sub- 
sequent deeds  oi  August  1782,  and  February  1806,  it 
is  in  those  deeds  respectively  recited,  that  the  new 
trustees  were  nominated  by  the  parish ; 

7.  That  a  mode  of  nomination  contrary  to  formei 
usage  not  asserted  before  1769,  and  not  acted  upon  in 
1769,  or  in  1782  and  1806,  when  it  was  also  asserted, 
but  acted  upon  only  at  a  subsequent  period,  cannot  affect 
the  right  of  the  parishioners,  if  the  nomination  .was 
with  them ; 


8.  That  in  such  circumstances  we  ought  to  be  guided 
by  tlie  earliest  evidence  of  usage,  and  rather  presume 
that  what  was  then  done,  and  so  long  afterwards  con- 
tinued to  be  done,  was  rightly  done ; 

It  appeal's  to  me,  that,  according  to  the  true  con- 
struction of  the  deed,  the  new  trustees  ought  to  have 
been,  and  to  be,  nominated  by  the  parish,  or  by  the 
rate-payers  of  the  parish  in  vestry  assembled,  and,  con- 

sequently. 
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sequcntly,  that  the  present  trustees  have  not  been  duly 
appointed. 

It  does  not  appear  to  me  that  this  conclusion  leads 

to  the  consequence  that  the  legal  estate  is  not  vested 

ui    the  persons  to  "whom  it  has,  by  the  deeds  stated, 

been  purported  to  be  conveyed.     There  may  have  been 

aome  irregularity,  and  it  does  not  appear  that  the  title 

hx4s    been  strictly  traced  and  proved;  but  with  regard 

to  the  legal  estate,  and  upon  the  information  now  given, 

I  incline  to  think,  that  it  may  be  reasonably  presumed, 

^b^t  it  is  vested  in  the  Defendants.     If  it  is  desired  I 

"^^iU  refer  it  to  the  Master ;  but  it  scarcely  seems  to  be 


1850. 


Attorney- 
General 

V. 

Daltok. 


^I?he  parish  of  Lambeth  having  been  subdivided  into  Feb.  24, 25. 
ixt  districts  under  the  Church  Building  Acts  (a), 
now  asked  that  directions  should  be  given  to 
Master  to  take  into  consideration  the  church 
t>^aiJlding  acts  (J)  in  settling  the  scheme;  and,  secondly, 
*^^^i*t;  directions  should  be  given  as  to  the  mode  of 
^i«t:xibution  in  each  district  of  the  several  sums  al- 


3%e  Master  of  the  Bolls  refused  the  former,  and, 
t;o  the  latter,  said,  the  Master  had  power  to  consider 
iTV'ithout  any  special  direction. 


C«3    58  G.  3.    c.4f5.   s.  16.; 

^^  ^'.  3.  c.  134.  ;  3  G.  4.  c.72. ; 

^  ^'  4.   c.  103. ;  7  &  8  G.  4. 

«••  72.  5   1  &  2  W.  4.  c.  38. ;  2  & 


3  W.  4.    c.  61.;  1  VicL  c.  75; 
1  &  2  Vict  c.  107.  ;  2  &  3  Vicl. 
c.  49. ;  and  3  &  4  Vict.  c.  60. 
(b)  See  8  &  9  Vict.  c.  70. 


^^Tb.—  See  In  the  Matter  of  the  West  Ham  Charities,  21>c  G.^ 
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Jan.  30. 

Feb.  27,  28. 

March  1.  3. 

22. 


A  gross  sum 
was  paid  to  a 
solicitor  in 
discharge  of 
his  claim ;  but 
no  bill  of  costs 
was  delivered* 
Held,  that  the 
client  was 
entitled  to 
have  a  bill  of 
costs  de- 
livered. 

The  solicitor 
of  trustees 
and  executors 
received  pay- 
ment of  his 
bill  of  costs 
out  of  the 
estate.    Held 
that  a  resi- 
duary legatee 
was  entitled 
to  have  a  copy 
of  the  bill 
delivered  on 
payment  of 
the  costs  of  it. 
The  Court, 
notwithstand- 
ing there  was 
not  such  pres- 
sure or  such 
allegations 
and  proof  of 
overcharges 
as  have  been 
usually  relied 
on  in  such 
cases,  ordered 
the  taxation 
of  a  solicitor's 
bill  after 
payment. 


In  re  BLACEMOBE. 

In  re  BILLING. 

In  re  SPIKE. 

rriHESE  were  three  pelitionsj  presented  within  t^ 
-*-  ^  months  after  payment^  for  the  taxation  or 
livery  of  bills  of  costs.     The  matters  they  refer  to 
intimately  connected  together,  and  are  sufficiently 
tuled  in  the  judgment  of  the  Court. 

Mr.  Bagsliatoey  junior,  in  support  of  the  peti 
cited  Ex  parte  Bass,  In  the  matter  of  Stephen  (a). 

Mr.  Turner,  contrcU 

Mr.  Bagshawe,  junior^  in  reply. 

The  Master  of  the  Kolls. 

These  are  three  petitions  for  the  taxation  or  deli 
of  bills  of  costs,  and  the  matters  to  which  they  r 
are  so  much  connected  together,  that,  to  some  ex 
it  is  necessary  to  make  them  the  subject  of  one  s 
ment,  taking  care  to  distinguish  the  peculiarities  oi 
several  cases. 

The'Petitioner,  Margaret  Halladay,  was  the  1^ 
and  the  executrix  named  in  the  will  of  Thomas 
who  died  on  the  6th  of  December  1848.  On  the  i 
day  she  delivered  the  will,  and  some  other  papen 
the  Respondent  John  T.  Billing^  and  employed  hi 
obtidn  probate  for  her. 

(a)  2  Phillipi,  562. 
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She  now  dettres  it  to  be  understood,  that  to  obtain  1851. 

px-obate  was  the  only  purpose  for  which  she  employed  ^'^7'^'^ 

BUUng.  Blackmors. 


The  estate  of  the  Petitioner's  testator,  TkomoM  Bye^ 

<3ozi8isted  principally,  if  not  entirely,  of  an  undivided 

sbare  of  the  estate  of  Gtorgt  Bye^  who  died  very  many 

^^auns  ago,  and  that  undivided  share  consisted  of  two 

f>c3rtioDs,  <me  of  which  was  an  aliquot  part  of  the  estate 

GeorgtByt^  and  the  other,  which  was  a  distributive 

to  whidi   Thomtn  Bye  was  entitled,  of  another 

iquot  part  of  the  estate  of  Oeorge  Bye,  and  steps  were 

progress  for  the  settlement  of  the  accounts  relating 

t;]ie  estate  of  Creorge  Bye,  and  the  ultimate  distribu- 

of  his  estate.    The  Respondent,  Mr.  Spike,  was  the 

'licitor  for  the  trustees,  or  the  executors  of  George 

^S^m,  and  was  employed  in  acting  for  the  purposes  of 

settlement,  for  some,  at  least,  of  the  persons  bene- 

y  interested  in  the  estate  of  George  Bye. 


Two  of  those  persons,  Frederick  Bye  and  WiUiam 
Bye,  opposed  probate  of  the  will  of  Thomas  Bye 
granted  to  the  Petitioner. 


It  is  i^ain,  that,  under  these  circumstances,  Mr.  Bill* 
was  necessarily  drawn  into  communication  both 
th  Mr.  Spike,  who  was  the  adviser  of  the  representa- 
^*ve8  of  George  Bye,  and  with  the  Byes,  who  were 
^I>posing  the  grant  of  probate  of  the  wiU  of  Thomas 
^^S^  to  the  Petitioner.  There  was  a  necessity  for  some 
^^^■^ecussion,  and  perhaps  a  risk  of  a  Contest,  respecting 
e  probate  of  Thomas  Bye's  will,  and  also  respecting 
winding  up  and  settlemekit  of  the  accounts  or  affairs 
^^^ting  to  the  estate  of  the  testator  George  Bye. 


Mr. 
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1861.  Mr.  Billing  was  of  opinion,  that  it  would  be  bettc 

Inre         ^  settle  the  whole  matter  in  an  amicable  manne: 

Blackmorb.    without  litigation ;  and  he  proposed  to  the  Petitions 

and  advised  her,  to  purchase  peace  as  to  the  probat< 
by  the  payment  of  100/.  to  the  opponents. 

This  advice  excited  great  distrust  on  the  part  of  th 
Petitioner,  and  she  not  only  declined  to  act  upon  it,  bu 
actually  applied  for  and  obtained  the  advice  of  anothe 
solicitor, — viz.  of  the  Respondent  Robert  BlacAman 
Mr.  Blackmore  being  employed,  inquired  into  the  pro 
priety  of  the  advice  which  had  been  given  by  Mr.  Billing 
and,  after  making  such  inquiries  and  obtaining  such  in 
formation  as  he  thought  necessary,  he  recommended  tli< 
Petitioner  to  act  upon  Mr.  Billing^%  advice,  which  sb 
accordingly  did.     It  might  have  been  well  if  this  rela 
tion  between  Mr.  Billing  and  Mr.  Blackmore  had  ende< 
here ;  but,  unfortunately,  Mr.  Blackmore^  after  having 
approved  the  advice  which  Mr.  Billing  had  given  to  th< 
Petitioner,  continued  afterwards  to  act  as  her  solicitor 
and  whilst  Mr.  Billing  was  carrying  on  the  business  o; 
solicitor  for  the  Petitioner  without  further  interrup 
tion,  Mr.  Blackmore  continued  also  to  act  as  her  soli- 
citor for  the  purpose,  as  it  would  seem,  of  superintending 
the  conduct  and  proceedings  of  Mr.  Billing^  in  relatioi 
to  her  affairs  and  business.     He  seems  to  have  so  actec 
to  such  extent  as  he  thought  proper.     The  Petitionei 
was  thus  subjected  to  two  sets  of  charges,  and  Mr. 
Billing  and  Mr.  Blackmore  were  placed,  with  regard  tc 
each  other,  in  a  position,  which,  if  they  had  thought  oi 
it,  they  would  probably  have  taken  care  to  avoid. 

If  the  Petitioner,  preferring  Mr.  Billing,  nevertheless 
had  some  doubt  in  respect  to  the  advice  given  as  to  the 
100/.  by  way  of  compromise,  I  can  conceive  that  Mr. 
Billing,  if  conscious  that  he  was  acting  rightly,  might 

very 


f 
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very  well  have  consented  to  have  that  matter  first  in-        1851. 
T^est^igated,  and  then  have  resumed  his  employment      ^^^^ 
'W^itli  renewed  confidence;  but  that  Mr.  i7i/2tn^  should    Blackmorb. 
si:i1>xnit  to  such  evidence  of  continued  and  permanent 
dLstxust,  as  is  employed  by  the  continued  employment 
of^    ^Mr.  Blackmore  to  superintend  him,  and  that  Mr. 
-^i^rckmare  continuing  to  advise  and  act  as  the  second, 
seemingly  independent,  solicitor  of  the  Petitioner, 
whilst  doing  so  should  acquiesce  in  her  employment 
Itf  r.  BUUngy  does  not  appear  to  be  reconcileable  with 
regular,  usual,  or  proper  course  of  professional 


"When  the  conclusion  of  the  business  was  approach- 
9  and  on  the  19th  oi  December  1849,  Mr.  Spike  sent 
IIMr.  Billing  such  accounts  as  he  thought  necessary  of 
*^3rge  Bye^s  estate,  and  stated,  that  if  no  fresh  diiB- 
ies  arose,  an  appointment  for  a  settlement  might 
be  made. 


2fr.  Bitting  informed  Mr.  Blackmore  of  this  com- 
nication,  and  sent  to  him  copies  of  the  accounts 
'lating  to  George  Bye^%  estate,  and  Mr.  Blackmore 
q^tiired  and  received  such  explanations  as  he  asked  for 
Mr.  Spike. 

1^.  BilKng  also  sent  his  bill  of  costs  to  Mr.  Black" 


^e  business  was  intended  to  be  settled  on  the  26th 
^f  December  1849.  Mr.  Spike  says,  that  he  was  not 
concerned,  nor  ever  acted  as  the  solicitor  of  the  Pe- 
^tiouer :  —  that  at  the  outset  of  the  negociation  for  a 
comptomise,  Mr.  Billing  was,  and  acted  as,  her  soli- 
citor t  —  that  he,  Spike^  having,  after  great  delay, 
"^^^oeeded  in  getting  all  the  parties  interested  in  the 

estate 
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1861.  estate  of  George  Bye  properly  r^re8eDted5  and  ha 
j^  ^  made  out  accoiuts  shewing  the  actual  prooeeda  of 
Blackmori^  fiinds,  and  the  proposed  manner  of  distributing 
samej  copies  of  such  of  them  as  at  all  concerned 
Petitioner  were,  as  before  mentioned,  sent  on  the  \ 
of  December  1849,  to  Mr.  Billing^  as  the  aoUdtoi 
the  Petitioner :  that  Mr.  Blackmore  callad  on  Mr*  t 
and  stated,  that  he  had  been  applied  to  by  the  I 
tioner,  in  consequence  of  her  not  being  perfectly  a 
fied  with  Mr.  Billing^  and  that,  Blachmere  ha' 
requested  an  explanation  of  the  affifdrs,  Spike  [ 
Blackmore  a  statement  of  the  position  of  the  afi 
with  which  he  expressed  himself  to  be  perfc 
satisfied. 

Mr.  Bosanquetj  a  derk  of  Mr.  Spike\  states,  thai 
the  mcHming  of  the  26th  of  December  1849,  he,  at 
request  of  Mr.  Blackmore,  attended  on  the  P^tii 
at  Peelers  Coffee  House,  and  there,  in  the  preseno 
Blackmore^  and  also  of  Billing,  who  acted  as  hei 
licitor,  produced  three  accounts  for  signature  by  ha 

These  accounts  were  made  out  and  stated,  for 
purpose  of  shewing  what  was  payable  to  the  Petitio 
after  deducting  various  charges.  The  charges  i 
such  as  were  chargeable  against  the  executors  or  t 
tees;  but  the  Petitioner  was  imdoubtedly  intereste 
them,  and  the  sum  ultimately  stated  to  be  payabl 
her  was  necessarily  less,  in  consequence  of  tl 
charges.  Mr.  Bosanquet  says,  that  accounts  were 
rused  by  Mr.  Billing  and  Mr.  Blackmore,  and  that 
their  presence  and  with  their  approval,  they  ^ 
signed  by  the  Petitioner,  and  the  balance  stated  t 
due  to  the  Petitioner,  amounting  to  215/.  14^.  6</., 
then  paid.  With  respect  to  Mr.  Billing*^  bill,  Mr.  Bl 
more  states,  that,  on  the  26th  day  of  December  II 

be 
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before  the  meetings  he  read  over  to  the  Petitioner  the       1851. 
whole  or  the  greater  part  of  Mr.  BilUn€^%  bill,  which,  in     ^^^^^^ 
ills  judgment  was  fair  and  reasonable,  and  asked  her  if  Blaokmore. 
Bhe  would  have  it  taxed,  which  she  declined,  and,  after 
^hat,  l^x.  Blachmore  obtained  fit)m  the  Petitioner  a 
'^^tten  l^lthorit7  for  the  payment  of  Mr.  BiUin^^  bill, 
u&duding  the  probate  charges,  amounting  together  to 
fSL  19f.  lOd,  and  he  accordingly  paid  the  amount  out 
<^  tlie  2*16^1 14#.  6dl,  the  amount  paid  to  the  Petitioner 
^^X)ini  the  estate  of  George  Bye. 

Air.  Blaekmore  proceeds  to  state,  that  nothing  was 

first  said  respecting  his  costs  ;•  but  that  after  paying 

'•  BSUnff,  he  had  in  his  hands  belonging  to  the  Peti- 

li9L  I4ts,  Sd.,  and  the  Petitioner  requested  to 

ow  the  amount  of  his  charges.     He  further  says, 

that  the  Petitioner  returned  with  me  to  my  office, 

then  requested  to  know  the  amount  of  my  charges, 

Hen  I  told  the  Petitioner,  that  I  had  not  had  an  oppor- 

^^Uxity  of  making  out  my  costs ;  but,  at  the  earnest  re- 

^"^est  of  the  Petitioner,  I  then  made  a  rough  sketch  of 

items,  and  read  several  of  them  over  to  her,  and,  on 

them  up,  they  amounted  to  312.  5^.,  which  I 

^^^^^Wxed  to  accept  in  discharge  of  such  costs ;  but,  at  the 

"^^^tie  time,  I  stated  to  the  said  Petitioner,  that  if  she 

I^'^^^fferred  it,  I  would  make  out  my  bill  of  costs  in  the 

^^^i:ial  way;  but  she  at  once  expressed  herself  quite 

^^^sfied  with  the  explanation  I  had  given  her,  and  the 

^*«^ount  of  my  charges,  and  agreed  to  pay  the  31/.  5s., 

^^^liich    I    therefore    deducted    from   the    balance    of 

^391,  14^.  8d.,  leaving  a  sum  of  108/.  ds.  Sd.  in  my 

He  also  says,  ^'  she  requested  him  to  keep  100/.,  part 
^  the  above  sum  of  lOSL  9s.  Sd.,  in  his  hands  for  a 
few  days,  and  to  give  her  a  cheque  for  the  balance, 

being 
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1851.        being  8/.  9^.  Sd,  which  he  did^  and  also  gave  her  a 
^"^^^^^     written  acknowledgment  that  he  had  the  lOOi  baknce 
Blackmorb.    on  her  account." 

He  says,  that  on  the  2nd  of  January  1850,  the  Pe- 
titioner called  on  him,  and  requested  him  to  pay  over 
to  her  the  1002.  the  balance  in  his  hands,  and  he 
charged  her  1/.,  as  agreed  costs,  for  his  trouble  in 
preparing  her  residuary  accounts,  and  then  paid*  her  the 
remainder. 

Mr.  Blachmore  admits  that  he  never  delivered  to  the 
Petitioner  any  bill  of  costs.  His  excuse  is,  that  he 
accepted  an  agreed  sum,  and  he  suggests  that  he  has 
charged  less  than  he  was  entitled  to,  and  that  she  has 
not  offered  to  pay  a  full  bill  regularly  made  out.  I  am 
of  opinion,  that  this  is  no  valid  excuse  for  a  solicitor 
declining  to  deliver  a  proper  bill  of  costs.  I  think  that 
the  Petitioner  has  a  right  to  determine  for  herself,  or 
according  to  the  advice  which  she  may  receive,  whether 
she  will  have  the  bill  taxed,  and  that  the  solicitor  has 
no  right  to  preclude  taxation  by  refusing  to  state  the 
particulars  of  his  charge. 

I  must  order  him  to  deliver  a  copy  of  his  bill  which 
the  Petitioner  has  paid,  and  the  petition  must  stand 
over  for  one  month  after  such  delivery.  It  will  be  for 
the  Petitioner  to  consider,  after  she  has  received  the 
bill,  whether,  under  the  circumstances,  she  will  or  wiU 
not  apply  for  taxation. 

With  respect  to  Mr.  Spikcy  the  only  question  is, 
whether  he  is  under  any  obligation  to  deliver  to  the 
Petitioner  a  copy  of  the  charges  made  by  him  against 
the  trustee  and  executor  towards  the  payment  of  which 
she  hns  contributed. 

She 
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SLe  was  not  chargeable  with  the  bill,  because  Mr.       1851. 

SjpiAe  was  not  employed  or  retained  by  her;  but  she    ^T"^^^"^^ 

waa  liable  to  pay,  and  did  pay,  a  proportion  or  part  of  Blackmorb. 

the  bilL     The  statute  has  provided  for  the  case.  Under 

the   38th  section  of  the  act,  a  party  liable  to  pay  is 

entitled  to  make  such  application  for  a  reference  for 

tHe  taxation  and  settlement  of  such  bill,  as  the  party 

ohargeable  therewith  might  himself  make ;  and  for  the 

porpose  of  such  reference,  the  Court  is^  by  the  40th 

Be4ction5  empowered  to  order  the  attorney  to  deliver  to 

tiMe  party  making  such  application  a  copy  of  the  bill, 

^pon  payment  of  the  costs  of  such  copy.     Mr.  Spike 

after  more  than  one  application,  refused  or  neglected 

give  such  a  copy ;  and  I  am  of  opinion  that  he  must 

ordered  to  do  so,  the  Petitioner  paybg  the  costs 
of  it 

^Ihe  only  remaining  case  is  that  of  Mr.  Billing,  as  to 
)^€2h  I  should  have  felt  some  difficulty,  if  it  had  not 
for  the  very  singular  situation  in  which  he  stood 
the  Petitioner  and  Mr.  Blackmore.  His  bill  was 
^^li^ered  to  Mr.  Blackmore,  and  might  have  been  ex- 
by  him ;  and  though  it  was  very  important  that 
^  business  should  be  settled  and  the  Petitioner  was 
"VVBnt  of  money,  yet  I  scarcely  think  that  there  was 
®^^^^sh  pressure,  or  such  allegation  and  proof  of  over- 
^surges,  as  have  been  usually  relied  on  in  such  cases. 
"^^  the  relative  position  of  Mr.  Billing  and  Mr.  Black" 
appears  to  me,  of  itself,  to  constitute  such  a  special 
^^^^^tnunstance>  as  to  make  it  right  to  tax  the  bill,  not- 
^^^tliBtandimr  pavment.     I  cannot  consider  that  the 


^titioner  waSt  under  the  circumstances  of  this  case, 

under  the  advice  or  protection  of  an  independent 

^^*icitor,  or  that  Mr.  Billing  has  a  right  to  be  protected 

^S^inst  the  taxation  of  a  paid  bill,  under  the  circum- 

•^*iices  of  this  case. 

Vol.  XIII.  M 
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18S1. 


Jan.  87,  28.  JEx  parte  B  AGGE» 

^^'  ^       Be  The  NORTHEEN  COAL  MINING  Coo 
By  the  deed     HpHIS  was  a  motion  made  by  the  official  maiu 

or  settlement       _1      ^t      /^  ^     -i*    i  j         '   j    • 

of  a  public  "^®  Company,  to  discharge  an  order  made 

Company  the  Master)  who  held,  that  Mr.  mOiam  Bagge  wi 
Directors  had  ...  ^  i 

a  power  of  charged  from  liability  in  respect  of  260  shares  pur 
Sb^'^atT^^  by  the  Cwnpany  from  Mr.  Bagge. 

price  to  be 

from'Selit  T*^^  ^^J^*  ^^  ^®  Northern  Coal  Mtrnng  Compai 

sales  appear-  to  work  coal  mines  and  sell  the  produce  thereof. 

trLsfer  re-^  ^^^  ^^  settlement  was  dated  the  1st  day  of  June 

gister  book,"  jmj  ^^g  executed  by  several  persons,  who  therebi 

andthen/'but  ,.,         ,i  i/«.  ^j-t 

not  before,**  all  x^anted  with  each  other,  to  the  enect  stated  m  the  i 
foture  habili-  dauges  in  the  deed.  Mr.  Bagge  was  one  of  the  o: 
vendors  were    promoters  of  the  Company,  and  he  executed  the  d 

18-w^the  D?-  ®**^  ^^^  1^  shares,  whereby  he  became  a  partn< 
rectors  pur-      as  such,  became  entitled  to  and  interested  in  the  i 

chased  of 

A.  B.  a  num-  ^^  J^^^^  stock  property  and  effects  of  the  co-partn< 
ber  of  scrip       j^  proportion  to  the  number  of  his  shares. 

shares,  but 
having  kept  no 

such  book,  the      The  shares  were  to  be  paid,  as  called  for  I 

specific  di-  ,  .  .  \ 

rections  were    Directors,  under  the  provisions  of  the  deed,  and  1 

not  hf{o\^^^  ^^^  ^"8®'  i^  ^»s  durected,  that  the  name  and  pi 

lowed.    The  residence  of  every  present  or  future  proprietoi 

af^warJs^^  should  execute  the  deed  of  settlement,  or  any  subs< 

wound  up,  deed  for  the  government  of  the  Company,  an 

when  It  was  *      * 

sought  to         number  of  shares  belonging  to  him  or  her,  and  the ; 

charge  A.  B.  as  number  of  each  share  should  be  entered  in  a  book, 

a  contnbutory, 
but  held,  that 
the  Company 

was  not  entitled  to  treat  the  transaction  as  void,  by  reason  of  the  non-obsen 
the  forms,  which  their  own  irregularity  and  neglect  had  made  it  impossible  to  ( 
Held,  also,  that  scrip  shares  "werc  not  inalienable. 
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the  I>ir6ctor8  of  the  Company  should  cause  to  be  kept       1861. 
far  tliat  purpose,  to  be  called  "The   Share  Register    ^^^V" 
Book."    By  the  12th  clause,  the  Directors,  when  re-      Bagob« 
Quired  so  to  do,  were  to  cause  to  be  deliTcred  to  every 
proprietor  a  certificate  agned  by  three  Directors,  stating 
the  number  of  shares  held  by  such  proprietor  in  the 
capital  of  the  Company,  and  the  specific  number  of  every 
Richdiare. 

£y  the  14ih  section,  the  roistered  shareholder  was 
to  be  deemed  the  beneficial  owner  and  proprietor  thereof, 
tt^d  by  the  16th  section,  representatives  of  deceased 
Proprietors,  or  husbands  of  female  proprietors,  were  not 
td  be  deemed  proprietors  till  admitted  as  such. 

By  tiie  22d  section,  any  proprietor,  before  selling  any 
^iare  held  by  him,  was  to  give  notice  of  his  intention 
to  asD,  sad,  by  the  23rd  section,  if  the  Directors  accepted 
^  proposed  purchaser,  the  diares  sold^were  to  be  trans* 
^^nred  to  him  in  a  form  to  be  prescribed ;  but  no  person 
^<M  to  be  admitted  a  proprietor,  unless  approved  by 
*  bocod  of  Directors. 

By  the  25ih  section,  if  the  Directors  declined  to  accept 
^  person  proposed  as  a  proprietor,  they  were  em- 
powered, ^  with  and  out  of  the  capital  or  joint  stock  of 
^  co-partnership  and,  on  behalf  and  for  the  benefit  of 
^  co-partnership,  to  purchase  the  shares  mentioned  in 
^'^cry  such  last-mentioned  notice,  at  such  price,   per 
'ttie,  as  should  be  equal  to  the  aggregate  average  of  the 
ptioes  mentioned  in  the  ten  transfers  of  shares,  actually 
^  and  restored  in  *  the  transfer  register  book  *  of 
^  Co-partnership,  next  immediately  preceding  such 
porchase." 

AT  2  By 
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1851.  Bj  the  26th  clause  it  was  provided^  '^that  whei 

£j,l^^     ft^y  shares  in  the  said  co-partnership  should  be  vest 

Baggb,       a  new  proprietor^  and  such  new  proprietor  should 

qualified  himself  to  hold  the  same  by  executing'the 

of  settlement^  or  such  other  deeds  or  deed  as  afore 

or  when  any  shares  in  the  said  co-partnership  shoul 

vested  in  the  said  Company,  where  the  Company  at 

become  the  purchasers  thereof,  then  {but  not  before 

previous  proprietor  or  proprietors  of  such  shares  si 

be  exonerated  and  discharged  from  all  future  eh 

demands,  and  obligations,  by,  to,  or  on  the  part  of 

said  copartnership,  in  respect  of  the  same  shares, 

from  all  future  observance  and  performance  of  the  c 

nants,  conditions,  stipulations,  and  agreements  in 

deed  of  settlement,  or  in  any  other  deed  or  deedi 

spectively  contained,  in  respect  of  the  same  shares 

from  all  chums  and  liens  thereon  by  the  Company 

respect  of  demands  upon  any  former  proprietor,  u 

the  provisions  next  thereinafter  contained." 

The  deed  contained  a  subsequent  clause  (No. 
which  provided,  that  the  Directors  should  have 
entire  management  of,  and  superintendence  over^ 
affairs  of  the  Company ;  but  should,  in  all  cases  prov 
for  by  the  deed  of  settlement,  or  thereafter  to  be 
vided  for  by  any  annual  or  other  meeting  of  proprie 
act  in  strict  conformity  with  the  rules  and  regulat 
thereby  established,  or  thereafter  to  be  established ; 
in  all  cases  for  the  time  being  not  provided  for  by 
deed  of  settlement  or  at  some  annual  or  other  mee 
of  proprietors,  it  should  be  lawful  for  the  Boar 
Directors  to  act  in  such  manner  as  should  appea 
them  best  calculated  to  promote  and  increase  the  I 
ness  and  welfare  of  the  Company. 
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Ibe  business  of  the  Company  was  commenced  and       1851. 
on ;  but  the  provision  in  the  deed,  that  a  '^  Share 


Ex  parte 

ister  book''  should  be  kept,  was  wholly  neglected       Baoob. 


three  years,  and,  consequently,  no  transfer  of  shares 

or  could  be  made  in  the  formal  and  careful  manner 

directed  by  the  deed.     Some  books,  indeed,  the  nature 

effect  of  which  were  very  imperfectly  explained, 

kept,  and  these  contamed  some  entries,  shewing 

\ho  were  or  might  be  entitled  to  shares,  at  the  time 

the  entries  were  made.    The  shareholders,  or 

P^xrsons  who  were  entitled  to  be  shareholders,  instead 

xecdving  certificates,  stating  the  number  of  shares 

by  them  and  the  specific  number  of  every  such 

received,  what  were  called,  "  scrip  certificates,'' 

3>^txirporting  that  the  holder  thereof  (no  name  being  men- 

^^^^ned)  was  entitled  to  so  many  shares  in  the  Company, 

^^*^l>]ect  to  the  conditions  indorsed  thereon,  and  stating 

the  indorsement,  that  the  afiairs  of  the  Company 

to  be  under  the  controul  of  the  Directors,  subject 

^he  conditions  of  the  deed  of  settlement. 


ATariouB  calls  were  made  upon  persons  holding  scrip 
ificates  and  claiming  to  be  or  become  proprietors,  and 
o  dividends  were  paid.     Mr.  Morgan^  who  was  the 
secretary  of  the  Company,  stated,  that  the  scrip  was 
to  be  produced  at  the  time  of  the  payment  of  the 
^idend,  and  that,  upon  its  production  and  on  payment 
tiie  dividend,  the  stamp  was  affixed.     He  said  further, 
<^t  when  a  person  produced  scrip  for  payment,  he,  the 
^^^^sretary,  looked  into  the  books  he  had,  to  see  whether 
^^^  (tlw  person  applying  for  payment)  was  a  proprietor ; 
^^^d  on  payment  of  the  calls,  he  also  referred  to  the 
'^^H>k,  to  see  whether  the  parties  paying  them  were  pro- 
prietors of  the  number  of  shares  upon  which  the  calls 
^ere  pwd.    Mr.  Harrod,  who  became  secretary  about 
^tf'jf  1841,  saidj  that  the  books  had  not  previously 

MZ  been 
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1851.       been  kept  r^olarly :  —  that  they  did  ehew  the  quant 

^wvte      ^  scrip,  but  not  the  number  thereof,  80  that  it  i 

Baoqb.       not  appear,  how  Mr.  Morgan  was  able  to  aacerfa 

•from  the  books,   whether  the  holders  of  scrip  (w 

were  not  named  m  the  certificates)  were  or  were  i 

proprietors. 

But  Mr.  Harrod  said,  that  after  he  became  secreta 
and  with  a  view  to  ascertain  who  were  the  shareholdc 
the  books  and  papers  of  the  Company  were  seardu 
inquiries  were  made  (as  the  witness  said)  in  every  dir 
tion,  and  advertisements  were  published,  calling  up 
the  scrip  holders  to  bring  in  their  scrip.  The  first  sb 
register  was  begun  to  be  made  up  about  June  18^ 
The  evidence  as  to  the  mode  in  which  the  names  wi 
entered  was,  that  the  scrip  was  sent  in  by  the  hcdd 
or  their  solicitors,  and  whoever  was  the  holder  was  : 
gistered  as  the  proprietor,  and  a  new  certificate  ii 
issued  to  the  parties  who  had  brought  in  the  scrq),  a 
this  new  certificate  was  in  the  form  following, — vis. 

*^  These  are  to  certify  that  [the  person  named] 

is  a  proprietor  of  -    shares    in  1 

Northern    Coal  Mining    Company,    being    nnmbei 

to  ,  subject  to  the  rules  and  : 

gulations  of  the  said  Company,  as  provided  in  the  dc 

of  settlement." 

Upon  which  followed  the  date  of  the  certificate,  a 
the  signatures  of  the  Secretary  and  Directors. 

Such  appearing  to  be  the  state  of  the  case  as  to  1 
rcjjistration  of  shares  until  the  year  1842,  the  tnu 
actions  of  Mr.  Bagge  were  these :  —  He  had  execut 
the  deed  of  settlement  for  100  shares,  and  Avas  entit] 
to,  or  interested  in,  an  unallotted  and  undivided  shi 
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of  tlie  capital  of  the  Company,  in  proportion  to  that 

number  of  ahoree,  and  he  afterwards  became  entitled 

te  900  ahaies.     At  the  end  of  a  year  after  the  date 

of  the  deed,  no  shares  had  been  in  any  manner  allotted 

-^o  'Mr^Baffffif  his  rights  and  liabilities  rested  on  the 

<^ovenant8  in  the  deed  alone.    In  June  and  September 

l^e  applied  for  certificates.   There  was  at  that  time  no 

slutte  register  book,  and  no  allotment  of  shares  to  him ; 

^zid  there  being  no  ^^  share  register  book,"  and  no  proper 

ziimiber  attached  to  each  share,  there  conld  be  no  such 

certificate,  as,  by  the  twelfth  clause  of  the  deed,  l3ie 

I^irvcton  were,  when  required,  to  caose  to  be  deliTcred 

^c>    proprietors.     At  that  time  and  for  a  long  time 

^-fterwards,  only  scrip  certificates  were  delivered,  oerti- 

^jrmg,  that  the  holder  (not  named)  was  entitled  to  shares. 

*•  Bagge  receiTcd  such  certificates  for  400  shares  on 

18th  of  June,  and  for  600  shares  more  on  the  12ih 

^^^    September  1839.     Mr.  Bagge  for  about  a  year  con* 

"^^ijiiied  to  be  the  holder  of  these   certificates,  and  in 

^'^'^^Bpect  of  the  shares  comprised  therein,  he  paid  three 

^^^Us,  and  received  two  dividends.     He  was  a  member 

'^f  the  Company  who  had  executed  the  deed,  paid  calls-, 

^"^^  received  dividends;   and  there  was  no  doubt  of 

bia  being  subject  to  some  liability. 


In  August  1840,  a  fourth  call  having  become  payable, 

^^  wished  to  part  with  some  of  his  shares,  and,  through 

^*^e  medium  of  a  Mr.  Seppings,  he  proposed  to  the  Com- 

I^suiy,  or  to  the  Directors,  to  return  to  them  a  certain 

^Txioant  of  the  shares  which  had  been  granted  to  him, 

^^d  his  proposal  was  complied  with  as  to  260  shares, 

I^«M1:  of  his   1000  shares.     The  operation  was  effected, 

^^    mtended  to  be  effected,  by  means  of   a  purchase 

^saude  by  the  Company  of  260  shares,  for  a  certain 

^^m  of  money  and  the  amount  of  a  call  then  due,  and 

^^  scrip  for  the  260  shares  was  thereupon  given  back 

to 


i 
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1851.  to  the  Company.  The  transaction  was  entered 
Exwie  J^^*"^  \M6k  of  the  Company^  under  the  h 
£a66b.  ^  Shares  bought  m  the  Market  on  the  29th  of  I 
ber  1840^"  and  in  a  book  called  ^'  the  share  boo! 
260  shares  were  entered  as  bought  back  by  the  Coi 
This  transaction  relating  to  the  260  shares  W) 
iHious  to  the  formation  of  any  share  roister  book, 
the  issuing  of  any  certificates,  such  as  those  whic 
described  in  clause  12  of  the  deed.  Mr.  Baggt  hs 
oertificates  for  685  shares  in  his  possession,  at  tl 
when  the  scrip  was  called  in,  in  1841,  for  the  pur] 
ascertaining  who  were  the  holders,  and  forming  x 
roister  book ;  and  in  1842  he  became  a  duly 
tered  holder  of  the  685  shares,  and  proper  cert: 
were  delivered  to  him  of  his  being  the  holder  (rf 
shares.  He  afterwards  disposed  of  these  685  c 
and,  on  this  oocauon,  no  question  was  rused  as 
685  registered  shares. 

In  Jwne  1842,  Mr.  Bagge  was  memorialised  as 
prietor  under  the  act  of  that  year  (a) :  on  the  1 
January  1843  (&),  he  was  memorialised  as  having 
to  be  a  proprietor,  and  it  therefore  seemed,  tl 
his  roistered  shares  had  been  disposed  of  befoi 
time. 

An  order  having  been  made  to  wind  up  the 
pany,  the  Master  held,  that  Mr.  Bagge  was  not  s 
to  any  liability,  or  to  be  considered  as  a  contril 
in  respect  of  the  260  shares  sold  back  to  the 
pany  in  September  1840. 

Mr.  Turner  and  Mr.  W.  71  &  Daniel,  in  sup] 
the  motion,  argued,  that  the  sale  of  the  260  shan 

(a)  5  &  6  fid.  r.xxL     .  (b)  7  &  S  Hci.  c.uxi.  ] 
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"v-oidy  because  it  had  not  been  conducted  according  to       185L 
formalitieB  prescribed  by  the  25th  chiuse  of  the     ^P^'^^ 
' ;  and  the  power  related  to  registered  shares  and  not       Bagob. 
scrip  certificates.    That  these  shares  had  never^  under 
26th  section,  become  Tested  in  the  Company,  and 
then,  and  not  before,"  all  the  future  liability  of 
*•  Baggt    ceased.      That  Mr.  Bagge^  therefore,  re- 
liable as  a  shareholder  and  contributory..    They 
Ex  parte  Morgan  (a),  where  the  deed  of  settlement 
joint  stock  company  provided  the  mode,  by  which  a 
^'^^aareholder,  parting  with  his  shares,  was  to  be  released 
«^x>m  subsequent  responsibility.     The  directors  of  the 
^^onapony,  acting  on  a  resolution  passed  at  an  extra- 
inary  general  meeting  of  the  Company,  purchased 
shares  of  A.  B.  on  certiun  terms.     This  transaction 
fiilling  within  the  provisions  of  the  deed  of  settle- 
it  was  held  that,  under  the  circumstances,  nothing 
been  done  to  bind  the  Company  as  a  body ;  and  that 
Master,  in  winding  up  the  Company,  was  bound  to 
^*^^ude  A»B.  BS  contributory  without  qualification*  £x 
Skmhape  (b).  Ex  parte  White  (c). 

Afr.  B.  Palmer  and  Mr.   Kennion,  contra,  for  Mr. 
'^^ge,  contended,  that  there  had  been  a  valid  sale  to 
Company^  and  that  the  want  of  any  matter  of  form 
not  be  objected  by  those,  whose  negligence  and 
^  -^"^galarity  had  rendered  a  compliance  therewith  im- 

and  that  here,  every  shareholder  had  notice 
'the  irr^ular  way  in  which  the  business  of  the  Com- 
ly  was  conducted. 

^Tbat  the  transaction  could  not  be  impeached  after 
'^•^e  great  lapse  of  time,  and  the  change  of  circum- 
stances 

Ctf)  I  Mac.  4-  G.  225.,  and  1  (b)  19  L.  J.  JNT.  S,(Ch.)  389. 

Hffi/  4t  Tw.  820.  (c)  SDcG.^  S.  157. 
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1851.  stances  and  value,  and  after  the  laches  and  acquiesce: 

^^T"^^*^  of  all  concerned. 

Exparte 


They  cited  Ge(f(fc5v.  Wallace  {a\  Const  n.  Harris 
Walford  v.  Adte{c),  Taylor  v.  Hughes  {d)^  Burner        '^' 
PenneU  (e),     CrelUn    v.   Brook  {g\    Ex  parte  Ber* 
ford(h).  Ex  parte  Cockbum[iy 

Mr.  Turner,  in  reply,  argued,  that  mere  scrip  sh 
were  not  transferable ;  and  that  a  transfer  subjected 
attempted  transferee  to  no  legal  obligations:  Jac 
V.  Cocker  {K),  Blundell  v.  Wtnsor(l)y  Harrison  v. 
thorn  {m),  The  Bubble  Act(n). 

The  Master  of  the  Bolls  reserved  his  judgment 


Feb.  8.  The  MaSTEB  of  the  BoLLS. 

This  was  a  motion  made  by  the  offidal  manager  oS^' 
the  Company  to  discharge  an  order  made  by  the  Master, 
who   held    that  Mr.  William  Bagge  was  discharged^^^^ 
firom  all  liability  in  respect  of  260  shares  purchased  b; 
the  Company  from  Mr.  Bagge. 

In  support  of  the  motion,  made  by  the  official 
manager  to  discharge  the  Master's  order,  it  is  alleged, 
that  the  sale  of  the  260  shares  to  the  Company  was 
altogether  void ;  because  it  was  not  conducted  in  the 

manner 

(a)  2  BUgh,  270.  (A)  2  Mac.  *  G.  197.,  aod 

lb)  Turn,  <$•  R.  496.  2  Hall  <$•  T.  388. 

(c)  5  Hare,  112.  (i)  20  L.  J,  K.  S.  (Ck.)  137. 

(d)  2  Jon,  4-  L.  24.  (k)  4  Beavan^  59. 

(e)  2  H.  L(U.  Ca.  497.  (/)  8  Simons,  60 1 . 
(g)  14  Mec.  ^  W.  1 1.  (m)  6  Man.  ^  Gr.  81. 

(n)  6  Geo.  1.  <•.  18. 


CASES  IN  CHANCERY.  171 


T¥ifaj]ner  p(»nted  out  by  the  25th  dauae  of  the  deed  of  1851. 

settlement,  and  that,  consequently,  Mr.  Bagge^  after  the  jT"]^ 

lapse  of  ten  years,  ought  now  to  be  considered  as  the  Bamb. 
o^iTvner  of  the  same  shares* 

Xt  is  true  that  the  purchase  by  the  Company  was  not 

e  according  to  the  specific  directions  contained  in 

deed;  neither  could  it  have  been  so  at  that  time,  for 

was  then  no  ''share  register  book : "  —  the  shares 

no  proper  number :  —  and  there  had  not  been  any 

^"tificate  delivered  to  any  proprietor,  stating  the  number 

shares  held  by  him,  and  the  specific  number  of  every 

<^  share.     I  am  of  opinion,  that  the  scrip  certificates 

«e  not  the  certificates  meant  by  the  12th  clause  of 

^  deed,  and  then  the   question   arises,  whether  the 

ition  (such  as  it  was)  was  not  valid ;  and  whether 

scripbolders  could  not  assign  or  alienate  their  scrip 

by  delivery  of  the  certificates  or  otherwise,  and 

^n  to  the  Directors  or  the  Company  itself.    The  Com- 

y,  who  now  make  this  claim  against  a  person  alleged 

1)0  a  shareholder,  ought  to  be  able  to  shew,  that 

business  was  so  conducted,  that  individual  share- 

'^^Iders  dealing  with  them  could  act  in  the  manner 

by  the  deed. 

^Saving  neglected  to  keep  a ''  share  register  book :  ^  -^ 
haiong  delivered  out  any  certificates  of  the  shares 
by  the  shareholders,  as  directed  by  the  deed :  — 
«^^ving  afterwards  dealt  with  a  holder  of  scrip  as  a  share- 
^^>Xder: — having  bought  the  shares  mentioned  or  re- 
^^^x^ed  to  in  the  scrip  certificates,  and  having  afterwards 
"^^^"eated  the  same  person  as  having  ceased  to  be  a  pro- 
prietor, I  think,  that  they  are  not  entitled  to  treat  the 
"^^i^JiBaction  as  void,  merely  because  there  had  not  been 
^^  observance  of  those  forms,  which  their  own  irre- 
gularity and  neglect  had  made  it  impossible  to  observe. 
^  I  am 

\ 
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1851.  I  am  far  from  thinking  that  the  forms  were  imma- 

""^T^^^^^    terial.     I  presume  they  were  meant  as  they  were  to 

Baogb.       some  extent  calculated^  to  protect  the  Company  agunst 

fraudulent  collusions ;  but  I  think,  that  the  regulations 

had  reference  to  a  state  of  things,  which,   in  conse* 

quence  of  the  neglect  of  the  Directors,  did  not  exist. 

After  the  decisions  which  have  been  made  on  the 
subject  of  scrip  shares,  I  cannot  consider  these  scrip 
shares  as  inalienable,  even  to  the  Company  itself,  in  any 
ordinary  mode  of  transfer. 

I  am  therefore  of  opinion  that  the  motion  must  be 
refused  with  costs. 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED  1851. 


IN 


THE   ROLLS   COURT. 


In  re  CLARK.  March  3.  5. 

25. 

He  Petitioner,  Mr.  Clark,  acted  as  the  solicitor  of  A  solicitor 
Martha  Jefferys  and  of  Charlotte  Brown  in  their  charltcfa  per- 
'^^f'etiine,  and  during  such  employment,  he  had  brought  sou  with  the 


T 


*^   action  of  replevin  in  the  name  of  Harry  Jefferys^  proceedings, 
^^t,  as  he  alleged,  "  at  the  request  and  by  the  direction  conducted  in 

o    ^  .  _  .  _  the  name  of 


Charlotte  Brown,  who  undertook  and  agreed  to  pay  another,  must 
costs  and  charges  relating  to  the  said  action,  and  to  ^^PPoj"'  *^J^ 

J       "1  .  claim  by  the 

^^emnify  and  save  harmless  Harry  Jefferys  from  all  clearest  and 

^^tility  in  respect  thereof;  and  Charlotte  Brown  em*  ^u^jvocai 

I^*^yed  ^  the  Petitioner  "  as  her  attorney  to  defend  the  evidence. 

^^d  action,  and  became  liable  to  pay  the  Petitioner  the  duty  of  a  so- 

^^8t8  relating  thereto.**  l\citor  to  keep 

°  clear  and  dis- 

tinct accounts. 

Martha  Jefferys  and  Cliarlotte  Brown  both  died,  and  j^sf  Solicitors' 

''^€>mas  Brown  was  their  administrator.  Act,  items 

struck  out  of 
On   a  solicitor's 
bill  on  tax- 
^^on,a8  chargeable  against  another  person,  must  be  taken  into  'account,  in  d^ter- 
^nlng  the  costs  of  the  taxation. 

Vol.  XIII.  N 


174  CASES  IN  CHANCERY. 

1851.  On  the  26th  of  June  1847,  the  Petitioner,  Mr.  CI 

delivered  his  bill  of  costs  to  Mr.  Brown. 

On  the  16th  of  November  1847,  an  order  was  mi 
for  the  taxation  of  the  bill  in  the  usual  form. 

The  bill,  amounting  to  292/.,  was  taxed  at  19( 
and  the  Master,  in  the  taxation,  having  disallov 
73/.  lis,  6d>,  the  costs  of  the  action  of  replevin,  1 
charged  the  solicitor  with  the  costs  of  the  referen 
amounting  to  69/.  15^.  7d. 

Mr.  Clark  presented  the  present  petition,  by  way 
appeal  from  the  Taxing  Master's  certificate,  prayinj 
declaration  that  he  was  entitled  to  the  costs  of  the  act 
of  replevin :  Secondly,  that  the  Petitioner  ought  to 
charged  with  a  sum  of  48/.  only,  in  respect  of  mor 
received  and  paid  by  him  on  account  of  Martha  Jeffe 
and  Charlotte  Browne  or  that  if  he  should  be  charj 
with  the  sum  of  243/.  10*.,  then  that  he  might  be  • 
clared  entitled  to  deduct  therefrom  a  sum  of  184/!. 
appropriated  by  him ;  and,  thirdly,  a  declaration  tl 
he,  the  Petitioner,  was  entitled  to  the  costs  of  i 
reference,  and  for  the  consequential  directions. 

Mr.  Turner  and  Mr.  S,  Miller^  in  support  of  i 
petition,  as  to  the  first  point,  relied  on  the  evidence, 
shewing  that  the  action  of  replevin  had  been  authorif 
by  Mrs.  Browuy  and  that  she  had  become  responsible 
the  costs.  As  to  the  costs  of  the  taxation,  they  insist 
that  where  charges,  instead  of  being  taxed,  are  d 
allowed  altogether,  they  did  not  enter  into  the  co 
putation  of  the  sixth,  which  regulated  the  costs  of  1 
taxation.     As  to  this  they  cited  JVhite  v.  Milner(i 

whe; 

(a)  2  Hen.  Si.  357. 
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'^where,  on  taxation,  more  than  one-sixth  part  of  the  1851. 
bill  'Was  taken  off.  "  But  the  deduction  was  caused, 
not  for  any  overcharges  of  particular  items,  but  from 
the  whole  of  the  expenses  of  defending  two  actions  for 
one  Srandofiy  being  disallowed ;  which  it  was  stated, 
that  the  Defendant  had  undertaken  to  pay  to  the  Plain- 
tiff," but  which  it  appeared  he  had  not  undertaken  to 
^<K  The  Court  held,  "  that  the  statute  of  George  2. 
'^^as  applicable  only,  where  an  attorney  made  exorbitant 
oharges  on  his  client  in  the  particulars  of  his  bill,  and 
the  foundation  of  the  demand  was  not  denied,  but  only 
the  amount  of  it.  In  the  present  case,  the  Plaintiff's 
^^ftrges  for  defending  Brandon  were  not  objectionable, 
l^^x>vided  he  could  have  proved  that  the  Defendant  was 
*iable  to  pay  them,  and  the  other  items  of  the  bill  were 
^ot  reduced  one-sixth."  They  also  cited  Mills  v. 
-^^^^ett^a),  in  which,  following  the  case  of  White  v. 
^^iiner,  the  Court  refused  to  require  an  attorney  to  pay 
the  costs  of  taxation,  where  the  deduction  beyond  one- 
®*xth  was  occasioned  by  the  Masters  disallowing  one  of 
^he  bills  delivered,  on  the  ground  of  non-liability. 

« 

^fr.  a.  Palmer  and  Mr.  Southgate^  as  to  the  first 
po^nt^  argued,  that  it  was  the  duty  of  a  solicitor,  when 
^king  proceedings  in  the  name  of  one  on  the  responsi- 
buity  of  another,  to  obtain  a  distinct  authority  in 
anting ;  and  that  in  all  cases,  where  a  solicitor  makes 
^^^^^e^  not  authorised  in  the  usual  and  regular  mode 
^^  proceeding,  the  onus  of  proof  lay  on  him,  if  the 
'^^Oer  was  disputed ;  Pinner  v.  Knights  (^),  Hood  v. 
^^ips{c).  In  re  Pender  {d).  That  the  solicitor  had 
'^^  failed  in  establishing,  by  clear  and  distinct  evi- 
dence 

(«>     \Ad.if  EU.  856.  and  3  (c)  6  Beav.  17a. 

^^-  *  Man.  767.  Id)  10  Beav.  390. 

C^)    ^Beav.  174. 

N2 
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dence,  the  liability  of  Mrs.  Brawn  ;  and  that  therefoii 
the  Taxing  Master,  who  had  authority  to  deterrain* 
questions  of  retainer.  In  re  Hair  (a).  In  re  Bracey  {b] 
was  right  in  disallowing  the  costs  of  the  action  o 
replevin. 

As  to  the  costs  of  taxation,  they  argued,  that  th 
more  recent  cases  at  law  did  not  support  White  \ 
Milner.  Thus,  in  Morris  v.  Parkinson  (c),  where,  upo 
the  taxation  of  an  attorney's  bill,  a  sum  was  deductec 
being  the  costs  occasioned  by  commencing  an  action  i 
an  improper  form,  which  was  afterwards  brought  in 
proper  form,  and,  in  consequence  of  that  deduction, 
little  more  than  a  sixth  was  taxed  oif,  it  was  held  b 
the  Court  of  Exchequer,  that  the  client  was  entitled  1 
the  costs  of  taxation. 

In  Newton  v.  Harland  {d)  a  bill  was  taxed,  and  iten 
for  business  done  while  the  attorney  was  not  qualific 
to  practise  in  the  Common  Pleas,  were  struck  oul 
and  it  was  held,  that  such  items  entered  the  calcuL 
tion  with  a  view  to  the  costs  of  the  taxation ;  ai 
Tindal  C.  J.  there  says.  The  case  of  Morris  v.  Pa 
kinson  shews,  that  the  principle  in  White  v.  Milner 
not  to  be  extended. 


Mr.  Turnery  in  reply. 


(a)  10  Beav.  187. 

(6)  8  Beav,  266. 

(J)  2Cr.  M,  Sf  R.  178.  ;  3 
Dowl,  744. ;  and  see  Rigby  v. 
JSdwardSy  Beames  on  Cosis^  255, 
(2d  edit.),  where  Lord  Eldon 
over-ruled  Sir  John  Leach*s 
decision,  reported  5  Maddock, 
20. ;     and    Pytches    v.    Revett, 


Ti 

Beamei  on  Costs,  257.  (2d  edit 
in  which  he  again  followed  Wk 
V.  Milner:    see  also   Attome 

* 

General  v.  Nethercoat^  3  Bet 
297. ;  Muskett  v.  HUl,  ib.  301 
and  Marshall  v.  Oxford,  5  Si 
456. 

(rf)  9  Dowl.  p.  643. 
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185].  in  the  name  of  another,  should  be  supported  only  1 
the  clearest  and  most  unequivocal  evidence ;  but  in  tl 
case,  the  evidence  appears  to  me  to  be  wholly  unsat: 
factory.  It  is  said,  that  the  action  which  was  broug 
could  be  productive  of  no  benefit  to  Harry  Jefferys^ 
whose  name  it  was  brought,  and  that  it  was  consider* 
or  supposed,  that  the  action  might  be  in  some  wi 
beneficial  to  Charlotte  Jefferys^  whose  estate  it  is  soug 
to  charge  with  the  costs  of  it. 

The  remaining  evidence  consists  of  affidavits,  swoi 
several  years  after  the  date  of  the  alleged  transactio 
and  setting  forth  certain  admissions  of  liability  a 
leged  to  have  been  made,  and  certain  verbal  directioi 
admitted  or  acknowledged  to  have  been  given  for  tl 
proceedings.  The  books  and  accounts  of  the  solicit* 
being  produced,  do  not  support  any  such  conclusion 
the  solicitors  have  sought  to  establish,  and  having  rei 
through  the  whole  of  the  affidavits,  and  bearing  in  mil 
how  clearly  such  a  case  ought  to  be  made  out,  and  ho 
plainly  a  solicitor  ought  to  be  required  to  prove  a  cas 
in  which  he  seeks  to  establish  the  right  to  charge  oi 
person  with  the  costs  of  a  legal  proceeding  conduct! 
in  the  name  of  another,  I  am  clearly  of  opinion,  thj 
the  Taxing  Master  has  done  right  to  disallow  tl 
73/.  145.  6rf.  charged  in  this  bill  for  the  costs  of  tl 
action  of  replevin. 

The  next  ground  of  complaint  is,  that  the  Masti 
has  not  allowed,  in  account,  a  sum  of  184/.  Is.  10a 
being  the  amount  of  bills  of  costs,  stated  to  have  bee 
paid  by  the  appropriation  of  various  sums  belonging  1 
Martha  Jcfferys  and  Charlotte  JefferySy  as  part  of  cei 
tain  trust  monies  to  which  they  were  entitled,  and  \ 
have  been  so  appropriated  with  their  knowledge  an 
concurrence. 

Thei 
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There  is,  upon  this  subject,  as  upon  the  former  sub-  1851. 
J^ct  of  complaint,  a  great  defect  of  evidence,  and  there 
^  no  sufficient  evidence  of  the  time  and  circumstances  of 
^e  alleged  payment  and  appropriation.  Though  there 
I  think,  some  evidence,  that  some  sums  of  money 
directed  to  be  paid  towards  some  costs,  there  is 
*o  sufficient  evidence  that  the  sum  claimed  was  really 
^Impropriated,  at  the  time  when  it  is  alleged  to  have 
'^n  80.  The  solicitor,  whose  duty  it  was  to  have  kept 
and  distinct  accounts,  seems  to  have  left  every 
ng  in  confusion  and  obscurity.  No  regular  and  dis- 
^^ii^ct  accounts  having  been  kept,  the  payments  or  ap- 
I>r«3priations,  if  made,  were  not  made  at  the  time  or 
Xered  in  the  accounts  at  the  time  or  times  when  they 
alleged  to  have  been  so.  It  is  not  in  this  way  that 
cash  account  of  a  solicitor  ought  to  be  established, 
>^^ci  I  think,  that  the  Master  was  right,  in  disallowing 
3  particular  item  which  is  in  question. 

The  next  subject  complained  of  is,  that  the  Master 

taxed  and  allowed  to  Thomas  Brown  the  costs  of 

2  reference,  although  the  bill  delivered  by  the  Peti- 

ner,  in  respect  of  which  the  order  was  obtained,  was, 

^^   it  is  Siud,  not  reduced  by  taxation. 

The  point  here  raised  is  of  some  importance  upon  the 
^^oiMtruction  of  the  Solicitors'  Act. 

The  Master  disallowed,  as  I  think  properly,  all  the 

^tema  charged  for  the  costs  of  the  action  of  replevin. 

The  petition  says,  that  these  items  were  not  reduced 

"7  taxation,  but  struck  out ;  and  being  struck  out,  it  is 

*^ued,  that  upon  the  statute  2  G.  2.  c.  23.,  and  the  case 

^f  White  V.  Milner  (a),  the  amount  of  the  costs  of  the 

action 

(a)  2  Hen.  BL  357. 
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185h  ^  action  of  replevin,  even  if  properly  disallowed,  ought  * 
not  to  be  computed  in  ascertaining  the  reduction  of  the  ^ 
bill,  for  the  purpose  of  charging  the  solicitor  with  the  z 
costs  of  taxation.  I  have  considered  this  question,  and  J 
have  been  informed  by  the  Taxing  Masters,  that  since  ^ 

the  present  act  came  into  operation,  it  has  been  con 

sidered  that  the  distinction  between  items  to  be  struck  ^3 
out  and  items  to  be  taxed  off  no  longer  exists. 

[His  Lordship  here  read  the  Masters'  certificate,  an 
proceeded.] 

In  this  opinion  I  entirely  concur,  and  on  the  whole 
I  am  of  opinion,  that  the  Petitioner  has  not  made  ou 
any  title  to  relief,  and  that  this  })etition  must  be 
missed  with  costs. 


Certificate  of  the  Taxing  Masters. 

To  The  Right  Honourable  The  Master  of  the  Rolls. 

Your  Lordship  having  desired   the   opinion  of  th^ 
Taxing  Masters  ou  the  following  case, — 

An  attorney  prosecuted  an  action  of  replevin  in  the 
name  of  H.  J".,  alleging,  that  C,  B.  engaged  to  pay, 
and  admitted  that  she  was  liable  to  pay,  the  costs  of 
the  action.  The  attorney  delivered  his  bill  to,  and 
demanded  payment  of,  T  B.,  the  administrator  of  C7.  B. 

The  charges  in  the  action  of  replevin  formed  part 
only  of  a  large  bill. 

On  a  reference  for  taxation  of  the  whole  bill,  the 
Master  struck  out,  or  taxed  off,  the  whole  series  of 
charges  relating  to  the  action  of  replevin ;  and  the  bill 

being 
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being  thereby  reduced  more  than  a  sixth,  the  Master        1851. 
taxed  the  costs  of  taxation,  and  charged  the  amount  to         r^^^^^ 
tbe  attorney.  Clark. 

Tfu  Masteb  of  the  Bolls  requests  that  the  Tax- 
ing Masters  will  have  the  goodness  to  consider,  and 
x-eport  to  him,  whether,  in  their  opinion,  the  costs  of 
't:2ui^ation  are  properly  chargeable  to  the  attorney  under 
t^lie  statute  6  &  7  Vict.  c.  73.  The  cases  cited  in  the 
^I'gument  were  White  v.  Milner(a\  Rigby  v.  JFrf- 
'•^ards  (6),  Mills  v.  Revett  (cr),  Morris  v.  Parkinson  (rf), 
^^^etpton  V.  Borland  {e). 

"We,  the  undersigned,  beg  leave  respectfully  to  cer- 
tiiijr  our  opinion,  that  in  the  case  stated  by  your  Lord- 
sliip,  the  costs  of  the  taxation  are  properly  payable  by 
solicitor. 


Before  the  passing  of  the  Attorney  and  Solicitors' 
Act  (6  &  7  Vict.  c.  73.),  there  had  been  an  understand- 
ing in  the  profession,  founded  on  the  cases  of  Rigby  v. 
Edwards^  Pytches  v.  Revett  (g)^  and  on  the  several  cases 
*i^    the  courts   of  law,   that  if  a  solicitor  introduced 
cbarges  into  his  bill  on  his  client,  which  were  not  pro- 
perly chargeable  against  that  client,  but  were  properly 
chargeable  against  some  one  else,  the  charges  were  to 
be  Btnick  out  of  the  bill  altogether,  and  not  taxed  off, 
s^d  that  the  amount  of  such  charges  was  not  to  be 
taken  into  consideration,  in  awarding  the  costs  of  the 
taxation.     The  understanding  seems  to  have  been,  that 
tlie  disallowance  of  such  items  was  not  *^  taxation,"  and 
tliat.  the  act  gave  the  costs  of  taxation  only ;  but  we 

are 

(")  2  S.  Blackitone,  357.  (d)  3  Dowl.  Prac.  Ca.  744. 

(O  ^^cmet  on  CostSf  Appen-  (e)  9  Dowl.  Prac,  Ca.  p.  643. 

**»    No.  24.  (l8t  edit)  ;    and  (g)  Beames  on  CotU,  p.  257. 

5  Afadd.  20.  (2nd  edit.) 
^^^  ^^ev.^  Mann.  767. 
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In  r& 


are  unable  to  state  that  there  existed  any  well  defin 
or  consistent  practice  on  the  subject ;  nor  are  we 
that  it  was  ever  brought  under  judicial  consideration  i 
this  Court  since  the  cases  above  mentioned. 


But,  since  the  present  act  came  into  operation,  i'^-i 
has  been  considered,  tliat  the  distinction  between  itemft  m 
to  be  struck  out  and  items  to  be  taxed  ofi^  no  longer  ^ 
exists. 


The  new  act,  instead  of  reserving  the  costs  of  taxa--3 
tion  for  the  subsequent  order  of  the  Court,  directs 
them  to  be  taxed  and  paid  at  once  according  to  th^ 
event,  and  not  merely  the  costs  of  the  "  taxation,** 
provided  in  the  repealed  act  of  2  G.  2.  c.  23.,  but  th< 
costs  of  the  "  reference  *'  (a). 


The  words  of  the  acts,  and  of  the  common  orde 
thereon,  are  express,  that  if  the  bill,  when  taxed, 
more   or  less  by  one- sixth  than  when  delivered,  the 
solicitor  or  client,  as  the  case  may  be,  is  to  pay  the 

costs 

(a)  The  material  portions  of  the  two  acts  relating  to  this  are  as 
follows :  — 

The  2  G,  2.  c,  23.  #.  23.  pro- 
vides:— "And  the  said  respective 
courts  are  hereby  authorised  to 
award  the  costs  of  tuck  taxations 
to  be  paid  by  the  parties  accord- 
ing to  the  event  of  the  taxation 
of  the  bill  (that  is  to  say),  if  the 
bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the 
attorney  or  solicitor  is  to  pay 
the  costs  of  the  taxation  ;  but  if 
it  shall  not  be  less,  the  court  in 
their  discretion  shall  charge  the 
attorney  or  client,  in  regard  to 
the  reasonableness  or  unreason- 
ablene89  of  such  bills." 


The  6  &  7  rtct.  c.  73.  #.  37. 
proceeds  in  these  terms :  — "  The 
costs  of  tuch  reference  shall,  ex- 
cept as  hereinafter  provided  for, 
be  paid  according  to  the  event 
of  such  taxation  ;  (that  is  to 
say),  if  such  bill,  when  taxed,  be 
less  by  a  sixth  part  than  the  bill 
delivered,"  &c.,  **  then  such  at- 
torney "&c.  &c.  "  shall  pay  such 
costs  ;  and  if  such  bill,  when 
taxed,  shall  not  be  less  by  a  sixth 
part"  &c.,  "  then  the  party 
chargeable  with  such  bill**  &c. 
"  shall  pay  such  costs." 
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of  the  "  reference :  "  and  as  a  bill,  if  one-sixth  1851. 
of  it  be  disallowed,  is  equally  within  the  express 
oxds  of  the  statute,  and  is  equally  less  by  one-sixth,  as 
ed,  than  it  was  when  delivered,  whether  such  one- 
-ih  be  deducted  or  struck  out ;  and  as,  in  such  case, 
solicitor  is  to  pay  the  costs  of  the  reference,  the 
u^stion  of  striking  out  or  taxing  off  has  become  a 
xe  arrangement  of  figures,  without  any  practical 
ct,  while  the  provision  that  the  taxing  officer  is  to 
^ve  power  to  make  a  special  report  relating  to  the  bill 
<3  taxation,  was  considered  to  have  been  introduced  for 
^  purpose  of  enabling  either  party  to  obtain  relief, 
^he  justice  of  the  case  should  require  the  strict  rule 
Iflkid  down  in  the  former  provision  of  the  act  to  be 
departed  from. 

Since  the  passing  of  the  present  act,  therefore,  the 
piractice  in  the  Taxing  Masters'  offices  has  been  uni- 
form, not  to  strike  any  thing  out  of  the  bill,  but  to  tax 
oflT  all  items  disallowed,  and  to  include  the  amount  of 
^U  such  disallowed  items  in  the  computation,  for  the 
P^^x^pose  of  awarding  the  costs  of  the  reference,  subject, 
l^O'wever,  to  making  a  specif  report,  if  the  circum- 
stances of  the  case  should  render  it  proper  so  to  do. 

ing  Masters'  Office,  Richard  Mills, 

1 2th  March  1851.  Bobert  B.  FolleU, 

John  Wainwrighty 
H.  B,  Baines, 
Joseph  Parkes, 
Philip  Martineau, 
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May 6.29.31.  MEDDOWCROFT,  and  his  Wife  by  her  next  Friend* 
•^^^^•  V.  CAMPBELL. 

January  27. 

A  bill  was        TN   August  1820,   the  Defendant   John  Davies,  bjs^ 
band  and  wife         Augustus  Campbell  as  his  agent,  became  the  pu- — 


partly  in  re-  chaser  of  a  lot  of  land  sold  under  the   Wallasey  In — 

wife's  separate  closure  Act,  for  the  sum  of  1435/.  The  purchase  moneys 

^h^^^ iJ^h^  was  paid  by  James  Meddowcroft ;  and  by  agreement 

her  next  between  Davies  and  James  Meddowcroft^  Davies  sold  hiaE 

b^ection  f  r  Purchase  and  the  benefit  thereof  to  James  Meddowcroft^ 

misjoinder  subject  to  a  proviso,  that  if  Davies  repaid  the  purchases 

ruled.     '  money,  and  a  further  advance  made  by  James  Med — 

A  Defendant  dowcroft  on  the  15  th  oi  July  then  next,  the  agreements 
objected  to  a       ,       ,,,  -i     i        •/.  ^  i       i 

suit  for  want    should  be  void ;  but  if  payment  were  not  then  made,  th^ 

of  parties  al-     gjjg  ^j^g  absolutely  confirmed  to  James  Meddowcroft. 
leged  to  be  m-  •'  "^ 

terested  under 

not'"  roTeT"'        ^^  ^  ^^™®^  ^^^^  ^^  "^^^^  ^'  Meddowcroft  (a),  thia 

The  objection  was  held  to  be  a  conditional  sale.     The  condition  was 
was  overruled,  n         j 

and  a  decree  ^^^ver  performed. 

made  reserving 

A  Defendant,  James  Meddowcroft  died  on  the  7th  of  July  1821, 
i|.5.joWected  having  made  a  codicil  to  his  will,  whereby  he  gave  his 
a  necessary  right  to  this  estate  to  his  niece,  the  Defendant  Ann 
title^in  the^  *  Peers^  in  trust,  as  to  one  moiety,  for  the  use  of  his 
suit  being  dis-  niece,  the  Plaintiff  Elizabeth^  (now  the  wife  of  Ed- 
obje^fion  was  ^^^wef  Meddowcroft)^  for  her  sole  and  separate  use,  and 
also  overrided.  not  subject  to  the  control  of  her  husband,  and  as  to  the 

other  moiety  in  trust  for  her  use,  her  heirs  and  assigns 

for  ever. 


The 

(«)  ^Beavan^  197. 
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lA-lie  Commissioner  under  the  Inclosure  Act  did  not 
ke  his  award  till  the  13th  of  May  1823;  and  by 
award  then  made,  the  land  which  was  bought  by 
wnphell  for  Davies^  and  was  by  Davies  conditionally 
to  James  Meddowcroft,  was  awarded  to  the  De- 
cant Augushis  Campbell^  as  having  been  purchased 
him. 


1850. 


Medi>ow- 

CROPT 
V, 

Campbell. 


li  the  suit  instituted  for  the  administration  of  the 

k'fcAte  of  James  Meddawcroft,  a  question  was  raised, 

to  what  interest  James  Meddowcroft  took  in  this 

id  (a).     Upon  a  reference  to  the  Master,  he  reported, 

kt  James  Meddowcroft  was  equitable  mortgagee  of 

tt&^  land,  to  secure  the  sums  which  he  had  advanced 

to     Davies.     This  report  was  excepted  to,  and,  on  the 

h^^aring  of  the  exceptions  and  of  the  cause  on  further 

dix-ections,  it  was  declared,  that  James  Meddowcroft  was 

^     purchaser  of  the  land,  subject  to  a  condition  which 

^^«u  not  performed.     The  appeal,  which  was  made  from 

this  decision,  was  dismissed  with  costs  on  the  12th  of 

-^^^cember  1842. 


the  mean  time,  the  land  became  subject  to  a  set* 
tl^ment  made  in  March  1840,  on  the  marriage  of  the 
^^la.intifl&  EdmuTid  Meddowcroft  and  Elizaheth  his  wife, 
the  settlement,  the  land  became  vested  in  the  De- 
mt  lUc/uird  Meddowcroft  WJiitlow^  in  trust  for  the 
^^parate  use  of  Mrs.  Meddowcroft^  during  the  joint  lives 
^f'  tlie  husband  and  wife,  and  for  the  survivor  in  fee. 


Navies  having  become  insolvent,  any  interest  to  which 

«e  might  have  been  entitled  became  vested  in  the  as- 

^^gnees  of  his  estate,  the  Defendants  Steele,   Tarlton, 

^d  Whinner ah^  by  whom  the  appeal,  on  the  dismissal  of 

which 

(a)  4  Beavan,  197. 
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which  it  was  finally  determined,  that  the  testator  MedT 
dawcrqft  was  conditional  purchaser  of  the  land  in  ques^ 
tion,  was  prosecuted  to  a  hearing. 

The  title  of  James  Meddowcroft  and  those  claiming 
under  him  having  been  apparently  established  ana 
vested  in  Mrs.  Feers^  as  devisee  in  trust,  Mr.  and  Mras 
Peers  caused  to  be  prepared  the  draft  of  a  conveyancs 
proposed  to  be  made  by  Mr.  Campbell  and  by  the  ae 
signees  of  DavieSy  but  not  by  Davies  himself.  This  drafe 
was,  on  the  7th  o^  March  1843,  sent  by  Mr.  Birch,  tls 
solicitor  of  the  Plaintiffs  and  Mr^.  PeerSy  to  the  solicitOK 
of  Mr.  Campbelly  who  forwarded  it  to  the  solicitor  • 
the  assignees  of  Dames.  The  assignees  stated,  that  di  - 
ferences  subsisted  between  them  and  Davies^  and,  witE 
out  stating  any  objection  to  the  draft,  they  declined 
act  without  the  concurrence  of  Davies,  Davies^  beiiH 
afterwards  applied  to,  answered,  that  he  could  n.^ 
approve  the  draft,  and  should  prefer  having  his  nacr 
struck  out  of  the  draft  altogether.  Mr.  Birch  beiiH 
advised  that  the  concurrence  of  Davies  was  not  abss 
lutely  necessary,  altered  the  draft  by  striking  out  tlH 
name  of  Davies ;  but  on  communicating  the  altera 
draft  to  the  other  parties,  Mr.  Campbell  and  his  so 
citor  declined  to  approve  of  the  draft,  or  to  execu 
any  conveyance,  without  the  consent  and  concurren*^ 
of  Davies ;  and  in  like  manner,  the  assignees  of  Davi^ 
though  they  did  not  object  to  the  draft,  declined  ^ 
approve  of  it,  or  to  join  in  any  conveyance,  without  tB 
consent  and  concurrence  of  Davies, 


In  this  state  of  circumstances,  and  being  otherwi* 
unable  to  obtain  a  conveyance,  "  Edmund  Meddotm 
croft  and  Elizabeth  Meddowcroft^  the  wife  of  the  saS 
Edmund  Meddowcroft^  by  IVilliam  Stott  her  ne:^ 
friend,"  filed  this  bill  against  Campbell,  the  assignees  m 

Davi^ 
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^^viesy  Davies  and  wife,  and  three  of  the  children,  the 

^^ustees  of  a  settlement  made  by  Davies  and  wife,  Mr. 

^"^d  Mrs.  Peers  the  devisee   in  trust  under   Meddow- 

^^^<tff^  will,  and  the  trustees  of  the  Plaintiffs'  marriage 

^^ttlement,  praying  that  the  necessary  parties  might  be 

««creed  to  convey  and  join  in  conveying  the  estate  to 

'n  Peers  in  fee,  free  from  incumbrances,  but  upon 

s  trusts  declared  in  the  codicil  of  the  testator,  or  such 

trhem  as  were  then  subsisting. 

I'he  Defendants  Davies  and  wife,  by  their  answer, 
^J^^sisted,  that  Mrs.  Davies  was  not  bound  by  the  pro- 
lings  in  the  former  suit,  she  not  having  been  a  party 
to. 


1850. 
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Ihey  also  stated,  that,  by  indenture  of  the  1st  of 
-^^^^^^vst  1826,  Davies  had,  for  the  consideration  therein 
"^■^^ationed,  settled  the  estate  in  question  on  himself,  his 
^^^fV,  and  the  children  of  the  marriage,  and  they  insisted, 
^'^^t  the  legal  personal  representatives  of  three  of  such 
^^'^ildren,  who  had  died,  were,  as  being  entitled  to  por- 
*^xj8  out  of  the  estate,  necessary  parties  to  this  suit, 
lese  facta  were  not  however  proved. 


I 


J)ames  and  wife  also  stated,  that  the  Plnintiff  JEdmund 
^ddawcrqft  had,  in  April  1823,  taken  the  benefit  of  the 
^*^^olvent  Debtors'  Act,  and  that  J.  H.  Triston  was,  in 
*^:f3tember  1826,  duly  appointed  his  assignee ;  and  they 
emitted,  '^  that  the  contingent  estate  or  interest  to 
^^l^ich  the  Phiintiff  Edmund  Meddotocroft  became  en- 
^^t:led  under  the  settlement  of  1840,  in  the  hereditaments 
^^ereby  settled,  had  become  and  was  now  vested  in 
«  B.  Triston  ;  and  they  further  submitted,  that  Triston 
Bv-^ka  a  necessary  party  to  this  suit,  and  that  Edmund 
JMeddowcroft  was  improperly  joined  as  a  co-Plaintiff 
^wiih  bis  wife  Elizabeth  Meddowcroft  in  this  suit,  in- 
asmuch 
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separate  estate." 


The  cause  now  came  on  for  hearing. 


Mr.  Lhyd  and  Mr.  Younger  for  the  Plainti£&. 

Three  objections  are  raised  to  the  relief  claimed  1 
the  Plaintiffs.  First,  it  is  said,  that  there  is  a  misjoindi 
and  that  the  husband  and  wife  ought  not  to  have  be 
made  co-Plaintiffs.  The  answer  is,  that  this  is  not 
suit  to  administer  the  trusts  of  the  settlement,  but 
get  a  conveyance  of  the  legal  estate  upon  the  trusts 
that  deed,  and  the  separate  estate  of  Mrs.  Meddowcr 
will  not,  in  any  way,  be  dealt  with  in  this  suit.  E 
the  case  is  governed  by  Davis  v.  Prout  (a),  where  p: 
perty  was  given  in  trust  "  for  the  sole  and  absok 
use  "  of  a  female  infant.  She  afterwards  married  unc 
age,  and  a  settlement  was  made  giving  half  to  the  w 
for  her  separate  use,  and  the  other  half  to  the  husbai 
A  bill  was  filed  by  the  husband  and  wife,  after  1 
latter  had  come  of  age,  against  the  trustees,  seeking 
charge  them  with  a  breach  of  trust.  The  Court  thoug 
the  frame  of  the  suit  improper,  but  gave  leave 
amend.  The  Plaintiffs  amended  their  bill  by  addi 
Mr.  J.  as  the  next  friend  of  the  wife ;  but  the  husba 
was  still  continued  as  a  co-Plaintiff.  The  cause  '^ 
brought  on  again,  and  the  objection  renewed,  but  1 
Court  overruled  it,  and  a  decree  was  made  in  the  sui 


Secondly,  it  is  said,  that  the  Plaintiff  Mr.  Meddo 
croft  took  the  benefit  of  the  Insolvent  Act  in  Ap 
1823,  and  that  he  has  no  interest,  the  whole  bei 
vested  in  his  assignees,  but  he  took  no  interest  in  t 

esti 

(fl)  7  Beavan,  288. 
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estate  until  1840,  and  under  the  act  in  force  in  1823 
(1  Cr,  4.  c.  119.)(a)  the  assignee  only  took  such  pro- 
perty as  the  insolvent  had  at  the  time  of  the  petition ; 
Hepper  v.  Marshal  {by  Subsequently  acquired  pro- 
perty can  only  be  reached  by  means  of  the  judgment  (c), 
or  by  a  compulsory  conveyance  under  the  29th  section, 
or  (when  it  applies)  by  an  order  of  the  Court,  under 
the  30th  section.  The  subsequent  act  of  1  &  2  Vict 
c.  110.  (rf)  is  not  retrospective. 

Thirdly,  it  is  said,  that  the  deceased  children  of  the 
-Defendant  Mr.  Davies  are  necessary  parties.  But  the 
*>€i}eficial  interest  in  their  shares  is  vested  in  their 
'ather,  and  their  interests  are  sufficiently  represented 
*^y  him  in  this  suit,  besides  which,  the  living  children 
'^ave  similar  interests  and  are  Defendants.  It  is  not 
Necessary  that  all  of  the  class  should  be  parties ;  Calde^ 
^^tty.  Caldecott  {e). 

Mr,  Walpole  and   Mr.  Pitman^   for    the   Defendant 

Mr.  CoUinSy  for  Mr.  and  Mrs.  Peers. 

Mr.  Colcy  for  some  disclaiming  parties. 

Mr.  Elmsley^  for  another  Defendant. 

Mr.  Turner  and  Mr.  Karslake,   for   Mr.  and  Mrs. 

I^avies,    It  is  now  clearly  settled,  that  a  husband  cannot 

8^e    with  his  wife  in  respect  of  her  separate  estate; 

^^ahe  V.  Parker  (ff).    Such  a  suit  is  regarded  as  the 

suit 
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(a)  Sects.4.  6,  7.  (e)  Cr.  ^  Ph.  183. ;  but  see 

O)  2  B'mg.  372.  ih.  p.  230.  and  Hawkins  v.  Haw^ 

O)  Sect.  25.  kirut,  1  Hare,  543. 

Crf>  See  sects.  37.  87,  88.  (g)  2  Keen,  59. 
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suit  of  the  husband,  and  the  wife  would  not  be  bouc 
by  the  result  of  it ;  Hughes  v.  Evans  (a).  The  husban 
has  either  no  interest  or  an  interest  inconsistent  wit 
that  of  his  wife,  and,  therefore,  there  is  a  misjoindei 
The  King  of  Spain  v.  Macnado  (6),  Glyn  v.  Soares  (c 
Cholmondeley  v.  Clinton  (d).  In  the  last  case  Loi 
Eldan  points  out  the  difficulty  of  appealing,  where  tl 
Court  decides  in  favour  of  one  Plaintiff,  but  agwi 
the  interests  of  his  co-Plaintiff.  The  husband  ought  ^ 
be  made  a  Defendant,  as  in  England  v.  Downs  (t 
Thorby  v.  Yeats  (g) ;  and  fVake  v.  Parker  (A). 


Secondly.  The  creditors  of  the  insolvent  retained 
right  against  his  subsequently  acquired  property ;  Ba 
ton  V.  Tattersall  {i)y  Ward  v.  Painter  (k),  and  the  jud 
ment  entered  up  under  the  Insolvent  Act  operated  as 
charge  on  the  after-acquired  real  estate,  in  the  san 
way,  as  if  the  owner  had  executed  an  equitable  moi 
gage  of  it :  1  &  2  Vict.  c.  1 10.  (/).  Such  a  judgme 
creditor  is  an  indispensable  party  to  a  suit  seeking 
affect  his  estate ;  Adams  v.  Paynter  (m).  As  to  tl 
necessity  of  the  assignee  being  a  party,  they  cited  Ba. 
V.  Strutt  (n) ;  and  as  to  the  incapacity  of  an  insolve: 
to  sue,  they  cited  Rochfort  v.  Battersby  (o). 

Thirdly.    The  children  of  Mr.  and  Mrs.  Dames  to< 
vested  interests   in  the   portions  at  their  birth,   an 
therefore,  the  suit  cannot  proceed  in  the  absence 
their  legal  personal  representatives.     This  is  not  a  ca 


(a)   1  ^m.  4-  St.  185. 
\h)  4  Ruis.  225. 
(c)  3  Myl.  <$•  Keejiy  450. 
\d)  Turn.  4-  R.  p.  115.  and 
\U.zvLA^BUgh(p.S.),  1. 
(e)   1  Beavan^  96. 
(g)  1  r.  4-  CoL  (C.  C.)  438. 


(/<)  2  Keen,  p.  75. 

(0   XRtiss.^  Mifl.2Zl, 

(k)  2  Beavan,  85. 

(0  Sect,  13. 

(m)  I  Coi/i/cr,  530. 

(7i)  1  Hare,  146. 

(o)  2  H.  Lds,  Ca,  388. 
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in    which  their  rights  can  be  saved  under  the  40th 
Order  of  1841 ;  Kimber  v.  Unstoortk  (a). 


question  was  also  argued  as  to  the  effect  of  this 
f^  jt^endens  on  this  settlement ;  and  as  to  this,  Worsley  v. 
T%^  Earl  of  Scarborough  (J),  Walker  v.  Flanstead  (c), 
and  Shalcross  v.  Dixon  (d),  were  cited.  The  cases  of 
B^^^tersbee  v.  Farrington  (e),  and  Dundas  v.  Dutens  {g) 
w-ex^  also  referred  to  relative  to  the  validity  of  the 
settlement. 
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^I^r.  Lloyd,  in  reply.     A  judgment  was  not  a  neces- 

consequence  of  taking  the  benefit  of  the  Act. 

Th^  Act  1  6r.  4.  c.  119.  s.  25.  was  permissive,  but  not 

^xxkp^crative,  and  no  judgment  is  proved  to  exist.     The 

^tjj^jction  raised  by  the  answer  is,  that,  by  the  insol- 

"^^Xicy,  the  estate  became  vested  in  the  assignee ;  now,  it 

*®    8>siid,  that  there  is  a  charge  merely  arising  from  some 

judgment.     The  present  objection  is  not  there- 
nused  by  the  pleadings,  and  there  is  no  proof  to 
it. 


l> 


to  the  representatives  of  the  deceased  children^ 

is  no  evidence  of  there  being  any  such  children, 

no  proof  of  the  settlement  creating  their  supposed 

The  allegations  in  the  answer  are  unsupported 

]>roof,  and  ought  to  be  disregarded.     Such  technical 

Mictions  raised  merely  for  the  purpose  of  retarding 

^    administration  of  justice  ought  not  to  receive  much 

or  countenance  from  the  Court,  whose  present 

^^^Xination  is,  to  make  mere  technical  rules  of  proce- 

bend  to  the  necessities  of  the  case. 


fa)  1  ffare,  893. 
(h)  3  Alkyiu,  392. 
(c)  2  KengoH,  57. 


The 

(d)  7  Law  J.  (iST.iSf.)  (CA.)  180. 

(e)  1  SwaruL  106. 
(g)  1  Km.jud.  196. 
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Tlie  Master  of  the  Rolls. 

It  seems,  that  by  a  decree  of  this  Court  made  in  Jun^ 
1841,  and  afterwards  affirmed  by  the  Lord  Chancelloi^ 
in  December  1842,  the  right  of  the  Plaintiffs  to  thi^s 
estate  was  declared  and  established.     It  is  alleged  oiLm 
behalf  of  the  Defendants  Davies  and  wife,  that,  before^ 
the  date  of  the  decree,  but  after  the  decree  for  accounts^ 
and  inquiries,  a  settlement  was  made,  in  consideration. 
of  their  marriage,  by  which  they  have  become  interested— 
in  the  same  estate,  and  that  their  rights  and  interests 
under  the  settlement   are   not  bound  by  the  decree* 
The  question  is  whether  they  have  brought  forward 
their  case  in  proper  form.     Although  they  claim  such 
interest,  they  have  not  proved  the  settlement,  or  proved 
in  the  cause  any  other  facts  to  support  their  claim.     I 
am   of  opinion   that  the   Defendants   ought   to   have 
proved  the   instrument   upon   which   their  rights   are 
founded.     This  they  have  not  done,  and  I,  therefore, 
consider  that  they  have  not  made  out  their  title.     I  do 
not  say  this  objection  may  not  be  entitled  to  considerable 
weight,  but  I  see  with  surprise,  other  objections  raised 
for  the  mere  purpose  of  defeating  justice,  and  some,  at 
least,  of  which  are  extremely  frivolous  in  their  nature. 


The  first  objection  is,  as  to  the  constitution  of  the 
suit,  the  husband  suing  by  himself,  and  his  wife  as  co- 
Plaintiff  by  her  next  friend.  With  regard  to  this,  it 
is  a  very  technical  objection ;  but  one  which  the  Court 
must  attend  to.  The  objection  has  prevailed  in  several 
cases,  but  never  in  a  suit  constituted  as  this  is.  My 
impression  is,  that  a  suit  constituted  as  this  suit  is  may 
be  prosecuted ;  and  I  think  it  would  do  considerable 
injustice  if  the  objection  were  allowed  to  prevail.  I 
therefore  overrule  the  objection. 


The 
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The  next  objection  on  the  part  of  the  Defendants 

Ti^hich  has  been  raised  is^  that  the  Plaintiff  has  been 

itn.  insolvent  debtor.     If  this  had  been  properly  alleged, 

X    should  have  no  doubt  that  it  would  prevail.     If  it 

^were  said  —  "You  are  insolvent;  judgment  has  been 

entered  up  which  affects  you  in  the  same  manner  as  if 

you  had  created  a  charge  under  your  hand;"  if  that 

had  been  alleged,  I  should  have  considered  it  clear,  that 

the   person  having  the  charge  ought  to  be  a  party  to 

the   suit.     But  it  is  not  so  alleged ;  it  is  said,  '<  You 

the    Plaintiff  are  an  insolvent,  and  the  whole  of  your 

estate  is  vested  in  your  assignee : "  that  is  to  say,  the 

objection  at  the  bar  being  that  there  is  a  charge,  and 

thcit    the  person  in  whom  it  is  vested  ought  to  be  a 

party,  the  objection  on  tlie  record  is,  that  the  Plaintiff 

hxkm  no  estate  or  interest  at  alL     Those  who  require  to 

'^^'V'o    the  utmost  possible   strictness  applied   to   their 

opponents  are  not  entitled  to  much  indulgence,  but  the 

of  the  insolvency  may  still  make  it  necessary  to 

the  assignee  a  party  to  the  cause. 
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e  third  objection  is  with  regard  to  the  children  of 
ciief.     This  is  an  objection  of  form,  and  not  of  sub- 
ce.     The  children  are  properly  and  in  strictness  ne- 
parties.    Two  are  dead  and  three  are  living,  and 
***^   latter  have  an  interest  precisely  simikr  to  those  who 
'^^  ^ead.     The  interest  of  those  who  are  dead  is  vested, 
^  CK>mt  of  right  and  interest,  in  the  father,  who  is  a 
V^^y  to  the  suit ;  and  the  objection  is,  that  the  father, 
wl^o  is  entitled  to  take  out  representation,  and  is  en- 
titled to  the  interest  of  his  deceased  children,  docs  not 
sttflBciently  represent  them.     Am  I  strictly  according  to 
tb^  role  to  say,  that  they  are  necessary  parties  where 
t)^  instrument  on  which   their  right   depends  is  not 
proved?    I  am  inclined  to  think  I  ought  to  get  rid  of 

O  3  this 
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this  objection^  and  that  a  court  of  justice  ought 
willmgly  to  allow  itself  to  be  obstructed  by  such 
impediment.  I  hope  I  shall  find  myself  at  liberty 
pass  over  thb  objection.     I  will  reserve  the  objection 


1851. 
Jan,  27. 


The  Master  of  the  Bolls. 

The  equity  of  the  Plaintiffs,  as  stated  in  the  bill,  =l  - 
not  denied ;  but  several  objections  to  the  relief  prayer 
are  alleged. 

First,  it  is  said,  that,  in  substance,  this  is  a  bill  lyjr- 
husband  and  wife,  suing  jointly  for  the  wife^s  separate 
estate.  I  am  of  opinion  that  this  objection  cannot  be 
sustained.  The  husband  and  the  wife  are  indeed  co- 
Plaintiffs,  and  the  subject  of  the  suit  is,  as  to  part  at 
least,  the  wife's  separate  estate ;  but  the  wife,  though 
a  Plaintiff  in  the  same  bill  with  her  husband,  sues  by 
her  next  friend,  and  has  the  protection  of  that  next 
friend ;  and  I  think  this  is  sufficient  to  prevent  the  bill 
from  being  considered  as  the  bill  of  the  husband  alone, 
and  to  remove  the  objection  to  the  constitution  of  the 
suit  in  this  respect. 

Another  objection  is,  that  the  interests  of  Davies 
became  the  subject  of  a  settlement,  which,  in  the  year 
1826,  was  made  for  the  benefit  of  his  wife  and  children, 
who  claim  the  benefit  thereof,  and  that  some  of  his 
children  who  are  living,  and  the  representatives  of 
others  who  are  deceased,  ought  to  be  and  are  not 
parties  to  this  suit.  This  objection  was  argued  at 
great  length  and  with  much  ability ;  but  no  evidence  is 
given  in  support  of  the  claim,  or  of  any  of  the  allega* 
tions  on  which  it  is  founded;   and,  having  carefully 

considered 
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considered  the  claim  and  the  circumstances  under 
ivhich  it  is  made,  I  am  of  opinion  that  the  objection 
ought  not  to  prevail.  If  Mrs.  Davies  and  her  children 
have  a  just  claim  and  interest,  I  think  that  they  ought 
to  establish  it,  upon  evidence,  in  a  suit  of  their  own, 
sind  that  thej  are  not  intitled  to  set  it  up  without 
evidence  in  this  suit,  in  opposition  to  the  Plaintiffs* 
claim. 


1851. 


Med  DOW- 
CROFT 

V. 

Campbell. 


Upon  the  statement,  I  do  not  venture  to  say  that 

Mrs.  Davies  and   her  children    cannot    establish   any 

claim.      Under  the   circumstances   they   may   not  be 

l>ourid  by  the  Us  pendens ;  but  it  seems  very  improbable 

that   they  should  be  able  to  establish  any  claim,  and  if 

they   have  aiy,  it  shall  be  reserved  to  them,  and  the 

decree,  which  I  shall  make  in  favour  of  the  Plaintiffs, 

shall  be  made  with  a  saving  of  any  rights  which  Mrs. 

and  her  children  may  have. 


le  remidning  objection  was,  that  on   the  4th   of 
1823,  the  Plaintiff,  Edmund  Meddotccrofty  took 
^^  Ijenefit  of  the  insolvent  debtors'  act,  and  that  thereby, 
^^y   interest  to  which  he  may  be  entitled  has  become 
'^^st.ed  in  his  assignee  under  his  insolvency,  who  ought 
^o  have  been  a  party.    This  might,  perhaps,  have  been  a 
eucoessful  objection,  if  Mrs.  Davies  and  her  children 
^^   made  out  a  right  against  the  Plaintiffs  in  this  suit. 
In  t;Iuit  case,  the  absence  of  the  assignees  might  have 
®^TK>fled  them  to  the  risk  of  contesting  the  matter  over 
^g^in;   but,  in  the  view  which  I  have  taken  of  this 
ca^^a  and  without  deciding  any  thing  as  to  the  right  of 
M^ddotocrqffa  assignee,  I  do   not  think  that  justice 
T^viires  me  to  yield  to   the   objection,  and  I  over- 
ture it. 


O  4 


I  think, 
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Meddow- 

CROFT 

Caaipiiell. 


I  think,  therefore,  that  the  Plaintiffs  are  entitled  to 
a  decree  against  the  Defendant  Campbell,  the  assignees 
of  Davies  and  Davies,  for  a  conveyance  of  the  estate  to 
the  trustee  of  Mr.  Meddowcroffs  will,  on  the  trusts 
thereof,  as  affected  by  the  settlement  made  on  the 
marriage  of  Edmund  Meddowcrqft  and  his  wife. 


The  costs  of  the  suit,  except  Campbell%  to  be  paid 
by  the  assignees  of  Davies,  and  by  Davies.  No  costs 
are  asked  against  Campbell.  The  bill  to  be  dismissed 
against  the  Defendants  claiming  under  the  alleged  set- 
tlement of  Mrs.  Davies,  with  cost?,  to  be  paid  by  the 
Plaintiffs,  but  to  be  by  them  had  over  against  Davies 
and  his  assignees. 


1850. 

May  2,  3.  6. 

22. 

Sureties  are 
not  discharged 
by  giving  of 
time  to  the 
principal 
debtor,  in 
cases  where 
the  remedies 
;u;ainst  tlie 
sureties  are 
exprebsly 
reserved. 


T 


OWEN  V.  IIOMAN. 


HIS  was  a  motion  for  receiver. 


It  appeared  that  the  firm  of  Harris  &  Co.  (consisting 
of  Mary  Ann  Harris  and  John  Bowers)  carried  on 
business  at  Worcester,  and  had  a  banking  account  with 
Messrs.  Farley  &  Co.  (represented  by  the  Plaintiffs  in 
this  suit). 

Harris  &  Co.  became  greatly  indebted  to  their  bank- 
ers, who  pressed  for  security.  John  Bmcers  thereupon 
had  recourse  to  his  aunt,  the  Defendant  Mrs.  Homan, 
who  had  separate  estate ;  and,  on  the  28  th  of  De- 
cember 1844,  the  2nd  of  April  1845,  and  the  20th  of 
January  1848  respectively,  he  induced  her  to  join  him  in 

promissory 


CASES  IN  CHANCERY.  197 

promissory   notes  as   surety  to   the   bankers^   for   the        1850. 

several  sums  of  1000/.,  500i,  and  3000/.  ^-^^^-^^ 

Owen 

V. 

The  partnership  of  Harris  &  Co.  was  dbsolved  in       Homan 
December  1848,  and,  on  the  22nd  of  that  month,  a  deed 
was   executed  between  them  and   the  bankers,  which 
will   be  presently  stated,  and  on  which  the   question 
on  this  occasion  depended. 

This  bill  was  filed  by  the  bankers  against  Mrs. 
Soman  and  her  husband  and  trustee,  and  against  the 
assignee  of  John  Bowers  and  the  legal  personal  repre- 
sentatives of  Mary  Ann  Harris  (deceased),  to  charge 
Mrs.  Homan^Q  separate  estate  with  the  payment  of  the 
three  above-mentioned  promissory  notes,  and  for  a 
'deceiver  and  injunction. 

AXrs.  Homany  by  her  answer,  represented  that  the 
aotes  had  been  obtained  by  her  nephew,  John  Bowers^ 
^y  fraud,  misrepresentation,  and  suppression  of  mate- 
^^^^  facts ;  and  she  said,  that  the  bankers,  as  she  verily 
l^^lioved,  were  fully  cognisant  of  all  the  representations 
°^«xle  by  John  Bowers  to  her,  to  induce  her  to  join  in 
*^^  promissory  notes  &c.  &c. ;  but  she  stated  no  facts 
^^^^^x^nting  such  belief. 

I^he  answer  set  out  the  deed  executed  upon  the 

dissolution  of  the  partnership,  dated  the  22nd  of  De^ 

^^fnber  1848,  and  made  between  Mary  Ann  Harris  of 

^^  first  part,  John  Bowers  of  the  second  part,  and  the 

Plaintiffs  (the  bankers)  of  the  third  part,  whereby  it 

Wd«  agreed,  that  John  Bowers  should  take  upon  himself 

the  payment  of  all  the  outstanding  debts  and  liabilities 

ci  the  partnership,  particularly  the  debt  of  17,448/. 

d^e  to  Messrs.  Farley  &  Co. ;  that  John  Bowers  should, 

lis  the  consideration  for   the   said  Mary  Ann  Harris 

retiring. 
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1850.  retiring,  undertake  to  give  up  to  M.  A,  Harris^  withiii 
three  years,  the  title  deeds  of  her  house  where  the  businesa 
was  carried  on,  and  which  had  been  deposited  with  the 
bankers  to  secure  the  floating  balance ;  and  that  John 
Bowers  should  carry  on  the  business  from  the  22nd  of 
December  upon  his  own  account;  and  that,  until  he 
delivered  up  the  title  deeds  and  writings,  he  should  pay 
her  an  annuity  for  her  life  of  100/.  per  annum^  but  that 
he  should  be  at  liberty  to  redeem  such  annuity  by 
handing  over  the  title  deeds  and  paying  the  partnership 
debts,  which  he  was  to  release  her  from.  That  John 
Bowers  should  pay  Messrs.  Farley  &  Co.  the  debt  of 
17,448/.,  with  interest,  by  monthly  instalments  of  200/. 
per  month ;  and  that  in  default  in  paying  of  any  in- 
stalment, the  whole  debt  should  immediately  thereupon 
become  payable  and  recoverable.  That  John  Bowers 
should  execute  to  them  his  bond,  as  a  further  security 
for  the  payment  of  the  debt  with  interest,  by  the  instal- 
ments in  manner  aforesaid,  and  which  bpnd  was  to  be 
deemed  an  additional  or  collateral  security  only  for  the 
payment  of  the  partnership  debt,  and  should,  in  nowise, 
be  deemed  or  taken  to  be  a  release,  satisfaction,  or 
extinguishment  thereof,  or  of  the  liability  of  M.  A. 
Harris.  That  the  said  debt  should  be  payable  to,  and 
that  Messrs.  Farley  &  Co.  have  the  same  remedies  for 
the  recovery  thereof,  as  if  the  said  bond  had  not  been 
taken,  and  that,  in  the  meantime  and  while  such  instal- 
ments should  be  duly  paid,  the  existing  sureties  for 
Messrs.  Farley  &  Co.'s  debt  of  17,448/.,  or  any  part 
thereof,  should  not  be  proceeded  against,  provided  such 
surety  debts  were  not  allowed  to  run  beyond  the 
Statute  of  Limitations,  or  within  one  year  thereof. 
Provision  was  then  made  for  the  case  of  the  death, 
bankruptcy,  or  insolvency  of  any  surety,  and  of  de- 
fault in  payment  of  any  instalments  of  200/.,  in  which 

cases 


-Ajid  it  was  thereby  agreed^  "  that  the  said  agreement^ 

^xij  article,  clause,  matter  or  thing  therein  contfuned, 

tlie  giving  or  accepting  of  the  said  bond  payable  by 

^^^^t^lments  as  aforesaid,  should  not,  in  anywise  or  in  any 

^^^Ot,  be  deemed  or  construed  to  prejudice,  annul,  or 

^^l^^Twise  affect  the  rights  or  remedies  of  the  Plaintiffs, 

^pon  or  against  any  person  or  persons  liable  as  sureties,  or 

^^^orwise,  or  as  drawers,  endorsers,  makers  or  acceptors 

^f  a.ny  bill  or  bills  of  exchange,  or  promissory  note  or 

^otea,  or  other  securities  which  the  Plaintiffs  then  held, 

^Tit   that  all  such  persons  should  be  liable  thereon,  by 

^^ue  of  such  securities,  to  the  same  extent  and  manner 

^  tbej  otherwise  would  have  been,  had  those  presents 

not 
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cases  the  debts  of  the  sureties  were  to  be  immediately        1850. 
thereupon  payable. 

And  in  consideration  of  the  previous  article,  &c.  &c., 

the  Plaintiffs  undertook  and  agreed  with  M.  A,  Harris 

not  to  take  or  institute  any  proceedings,  at  law  or  in 

equity,  or  in  bankruptcy,  against  her,  for  recovery 

froni  her  of  their  said  debts  of  17,448/.,  or  any  part 

thereof,  save  and  except  as  might  be  necessary  for  the 

purpose  of  recovering  the  same  against  John  Bowers,  and 

for  suing  and  proceeding  against  her  jointly  with  John 

Sowers,  for  that  purpose,  and  except  that  they  should 

l>e   at  liberty  to  call  upon  her  to  execute  a  mortgage 

of  her  said  house.     And  it  was  thereby  provided,  that 

^u    case  the  Plaintiffs  should  bring  any  action  or  take 

^^y   proceedings,  either  at  law   or  in  equity,  against 

-^*^  -^.  Harris  and  John  Bowers,  for  the  purpose  of  re- 

^^vering  any  portion    of  the  said  debts  from  John 

'^^^^^ers,  it  was  expressly  understood,  and  the  Plaintiffs 

j^  thereby  agree,  not  to  levy  execution  against  M.  A. 

is  or  against  her  real  or  personal  estate. 
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not  been  made,  or  such  bond  given,  any  rule  or  practicz 
at  law  or  in  equity  to  the  contrary  notwithstanding. 

That  the  Plaintiffs  should  not  take  or  institute  an. 
proceedings  at  law  or  in  equity  agfdnst  John  Bower^ 
so  long  as  the  said  monthly  instalments  of  200/.  pe 
month  were  duly  paid,  except  in  respect  of  the  hap 
pening  of  the  events  thereinbefore  mentioned,  or  any  o. 
them,  and  except  at  the  instance  or  request  of  the  saici 
sureties,  or  any  of  them,  and  except  also  in  the  event 
of  John  Botoers  making  default  in  any  or  either  of  the 
articles  therein  contained,  on  his  part.'* 

The  Defendant,  Mrs.  Homan^  stated,  that  the  bond 
had  been  given,  and  she  submitted  that  the  Plaintiffs, 
by  entering  into  the  said  i^eement  with  M.  A.  Harris^ 
wholly  released  and  discharged  her,  the  Defendant,  as 
surety  for  the  payment  of  any  part  of  the  monies  there- 
tofore due  from  the  said  firm  of  Harris,  Bowers,  & 
Co.,  to  the  said  firm  of  Farley  &  Co. 

A  motion  was  now  made  for  a  Receiver. 

Mr.  Turner  and  Mr.  Hallett,  in  support  of  the  mo- 
tion. The  promissory  notes  have  created  a  valid  charge 
on  the  separate  estate  of  Mrs.  Romany  and  the  property 
ought  to  be  protected,  until  the  hearing,  by  the  appoint- 
ment of  a  Receiver.  It  is  objected,  first,  that  the  notes 
were  obtained  by  the  misrepresentations  otJohn  Bowers; 
but  that  does  not  affect  the  bankers.  It  is  true  that 
the  Defendant  says,  she  believes  they  had  notice  ;  but 
she  states  no  ground  for  warranting  that  belief,  and  no 
fact  is  alleged  which  can  give  any  colour  to  such  an 
assertion.  Again,  such  an  equity  can  only  be  made 
available  by  a  cross  bill. 


The 


HOMAN. 
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^e  second  objection  is,  that,  by  the  deed  of  the  22nd        1850. 

December  1848,  and  the  dealing  between  the  bankers      ^^ 
.nd  the  principal  debtors  at  that  time,  the  surety  was  v. 

eleased.     But  that  is  not  so,  for  the  rights  <^ainst  the 

rety  were  expressly  reserved ;  and  that  this  can  be 
done,  has  been  settled  by  a  series  of  cases.  Burke^a 
CcL^  (a),  Boulthee  v.  Stubbs  (i),  English  v.  Darley  (c), 
Ear  parte  Gifford  (d),  Nicholson  v.  Revill  (e),  Cowper  v. 
Smith  {g)y  Ex  parte  Glendinning  (A),  Pitman  on  Prin^ 
c£f>€Lland  Surety,  181. 

^^Ir.  Roupell  and  Mr.  Elderton,  for  Mrs.  Homan  and 
her  trustee,  contra,  argued  that  no  case  had  been  made 
out  for  a  Receiver.  That  the  Plaintiffs  were  bound  by 
the  statement  in  the  answer  of  the  misrepresentations 
&c.,  under  which  the  securities  had  been  obtained,  an4 
of  ^hich  the  Fliuntiffs  were  stated  to  have  had  notice. 

Secondly,  that,  by  the  mode  of  dealing  between  the 
Plaintiffi  and  Harris  &  Co.,  in  the  absence  and  without 
the  concurrence  of  the  Defendant,  a  mere  surety,  her 
position  and  rights  had  been  materially  altered,  and  that 
consequently  she  had  been  released.  Bonser  y.  Cox(i), 
^^^^ornaker  y.  Moore  {k),  Mayhew  v.  Crichett{I),  The 
^^^*^wcnwr  and  Company  of  the  Bank  of  Ireland  v. 
-^^resford {m),   Samuell  v.  Hoioarth(n)y  Hall  v.  Hut' 

^Thirdly,  that  it  was  not  competent  to  the  Plaintiffs 

to. 

(«>    Referred    to     J 8  Fesey,          (A)  Buck,  5\7. 

P-  ^6,  (i)  4  Beav.  379.  and  6  Beav. 

^*)    i».20.  110. 

(«^)  SBot.f  P.  61.    and    3  (k)  7  Price,  223. 

•^^.  49.  (/)  2  Swam,  185. 

CO   6  Fetey,  805.  (m)  6  Dow,  233. 

C«?)  ^Adoi.  4-  EL  675.  (n)  3  Mer,  272. 

<«)  ^Af.  i  fV.  519.  (o)  3  Myl.  4*  K.  426. 
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1850.  to  vary  the  rights  and  liabilities  of  a  surety  without  b 

^  consent^  and  at  the  same  time  to  reserve  agwist  I 

9.  those  remedies,  from  which  by  law  they  were  deemed 


HOMAN. 


have  released  her.     Nicholson  v.  BeviU{a). 
Mr.  Turnery  in  reply. 


Tlie  Master  of  the  Rolls  reserved  judgment. 


Tlie  Master  of  the  Rolls. 

This  was  a  motion  made  by  the  PlaintiiTs  for  a  J 
ceiver  of  the  separate  estate  of  a  married  woman,  '^ 
had  become  indebted  to  them  as  surety,  a  mater 
change  having  afterwards  taken  place  in  the  relatic 
between  the  Plaintiffs  and  the  principal  debtor.  Upo 
consideration  of  the  case,  it  appears  to  me,  that  th 
rights  of  the  parties  and  the  result  of  this  motion  mac 
depend  upon  the  question,  whether,  under  the  circon: 
stances  of  the  case,  the  surety  is  or  is  not  liable  to  pa 
the  debt  of  the  principal  debtor,  notwithstanding  i\ 
change  in  the  relation  between  the  creditors  and  tl 
principal  debtor.  This  depends  upon  the  effect  of 
clause  which  is  introduced  into  the  agreement,  makii] 
that  new  relation  between  the  creditors  and  the  prii 
cipal  debtor,  and  reserving  the  remedies  of  the  credito: 
as  against  the  surety. 

It  does  not  appear  from  any  information  that  I  ha^ 
received  from  the  Bar,  or  any  which  I  have  been  ab 

1 

(a)  4  Adol.  <J-  Eli.  675. 
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to  obtain,  that  there  is  any  distinct  decision  reported  1850. 
upon  the  point;  but  the  law  on  that  point  has  been 
frequently  declared  by  Lord  Eldoriy  who,  upon  vari- 
ous occasions  on  which  he  seems  to  have  referred  to 
it,  always  noticed  the  case  which  he  distinguished  as 
*'  Richard  Burke^s  Case^  That  case  was  mentioned  on 
several  different  occasions.  The  first  time  I  find  it 
mentioned  is  in  English  v.  Darley  (a),  and  there  it  was 
said,  "  Mr.  Richard  Burhe  being  co-surety  for  an  an- 
nuity, the  grantee  gave  time  to  the  principal,  and  yet 
argued,  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was;  but  it  was  answered,  that 
the  grantee  could  make  no  demand  upon  the  co-surety^ 
hecause  he  must,  by  so  doing,  enforce  a  payment  from 
the  principal  contrary  to  the  agreement." 

f^rom  this  statement  it  may  be  justly  inferred,  that 
^f  the  grantee,  in  giving  time  to  the  principal,  had  re- 
served to  himself  the  right  to  enforce  payment  from 
^'^e  principal  at  the  instance  of  the  surety,  the  surety 
^ould  not  have  been  released.    But  it  does  not  appear 
^^at  there  was  any  such  decision ;  on  the  contrary  it 
appears,  that  the  surety  was,  in  that  case,  considered  to 
*^  released,  which  would  not  have  been  the  case  if  the 
^^ociedy  had  been  reserved,  and  that  is  all  that  is  said. 
^o  doubt  it  is  to  be  inferred,  that  if  that  remedy  had 
>xi  reserved,  there  would  not  have  been  relief. 

^he  case  is  again  mentioned  in  Ex  parte  Gifford  (£), 

there  Lord  Eldon  is  reported  to  have  said,  '*  As 

^    the  receipt,  the  creditor  contends,  there  is  no  dif- 

*erence  whether  there  is  an  express  reservation  of  the 

^tx^edies  against  the  co-sureties ;  but  that  distinction 

^^^«  been  taken.     At  the  time  of  *  Mr.  Richard  Burke^s 

casey 

(fl)  2  Bot.  4-  Puller,  p.  62.  {b)  6  Vef.  p.  808. 
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casey  Lord  Thurlow  admitted,  that  if  there  is  a  reserve 
of  the  remedies  against  the  others,  there  is  conseni 
of  the  party  with  whom  the  composition  is  made, 
and  if  out  of  that  a  demand  arises  against  him,  it  is  a 
demand  which  began  to  exist  with  his  consent,  expressed 
in  the  terms  of  the  contract,  and  under  some  circum- 
stances, wisely  and  prudently  given ;  for  the  party 
would  not  have  entered  into  the  contract,  unless  he 
was  allowed  to  contract  for  that  remedy  over  against 
the  co-sureties." 


That  case  of  Ex  parte  Gifford  was  referred  to  in  the 
-case  of  Nicholson  v.  Revill(a)y  and  upon  that  it  waie 
argued,  that  Lord  Eldon  had  expressed  an  opinion,  thai 
a  joint  debtee  might  release  one  of  his  debtors,  and  yetj 
by  using  some  language  of  reservation  in  the  agree- 
ment between  himself  and  such  debtor,  keep  his  re- 
medy entire  against  the  others,  even  without  con8ultii(|| 
them.  The  doctrine  implied  in  this  agreement  wai 
not  approved  of  by  the  Court  of  Queen's  Bench,  and 
it  certainly  deserves  very  great  consideration,  whetherj 
in  a  case,  where  there  would  not  be  a  release  of  the 
co-debtor,  there  must  not  be  a  release  of  the  surety : 
however  that  was  not  the  point  that  was  raised  in  the 
case,  which  was  of  a  co-debtee  and  not  of  a  surety. 

In  the  case  of  Boulthee  v.  Stubb8(b),  which  wai 
much  referred  to,  the  question  seems  to  have  been, 
whether  certain  words  in  the  agreement  between  the 
creditor  and  the  principal  debtor  amounted  to  a  reserv- 
ation of  the  remedies  against  the  surety,  and  Lord 
Eldon  (c)  said,  that  if  the  meaning  of  the  words  "  with- 
out prejudice  to  any  security"  held,  was,  that  the  trans- 

actioT 


(a)  4  Adol.  (J-  FJL  67.5. 
lb)  \SVcs.20. 


(r)    If),  p.  26. 


*^^ 


^<i  that  case,  the  surety  was  protected,  as  I  under- 

I  think 

(a)  ISTwy,  20. 
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action  should  liquidate  the  bond  on  which  alone  the        1850. 
saretj  was  liable,  but  should  not  prejudice  the  cre- 
ditor's right  on  other  securities  in  his  hand :  —  "If  that 
IS  the  meaning  of  the  transaction,  it  puts  an  end  to  the 
right  against  a  surety ;  if,  on  the  other  hand,  the  object 
vras  to  give  as  extensive  a  remedy  as  was  given  in  Mr* 
Burke^s  case,  then  that  case  and  many  others  must 
govern  ^  the  case  then  before  him.     In  mentioning  the 
^onie  case,  in  a  subsequent  part  of  the  same  report  (a), 
l*c  expresses  himself  thus :  —  "It  is  clear,  that  if  he 
(the  principal  debtor)  might  have  been  forthwith  sued, 
&nd  execution  had  against  him,  as  the  fruit  of  that  suit, 
the  surety  is  not  injured ;  and,  on  the  other  hand,  that, 
^^  general,  if  time  is  given  to  the  principal,  the  surety 
^  diflchaiged.    The  objection  to  the  reserve  of  remedy 
^S^iiist  the  surety  consists  in  the  interest  the  principal 
has,  that  the  surety  shall  not  be  applied  to.     It  is  said, 
wat  the  principal  cannot,  by  contract,  deprive  himself 
^^  the  benefit  derived  from  that  forbearance ;  and  there 
^^^*tainly  have  been  decbions,  that,  if  time  is  given  to 
^he    principal  reserving  the  right  to  go  against  the 
®^^^^ty,  the  principal  cannot  rabe  the  objection  upon 
right  to  time  as  against  the  surety ;  as  there  is  the 
^^^tiact  of  the  principal,  arising  out  of  the  contract  for 
e  agunst  the  surety,  that  the  latter,  if  the  creditor 
against  him,  shall  not  be  deprived  of  the  benefit  of 
^^^  contract  as  against  the  prIncipaL    That  was  Burke's 
^^^^  as  to  which  I  will  look  at  the  note  I  have.    If  the 
^^^tract  for  reserve  against  the  surety  prevents  his  re- 
^dy  against  the  principal,  that  contract  for  reserve 
j^  ^"   not  do;  but  the  question  is,  whether  it  does  in 
deprive  the  surety  of  that  benefit." 
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I  think  it  is  very  much  to  be  r^etted^  that  we  have 
no  account  of  what  was  the  result  of  Lord  Eldmit 
looking  at  that  case;  and  I  say  this  rather  because  it 
clearly  appears^  that  there  was  a  decision  in  BotdAee  v. 
Stubbs.  It  not  only  appears  from  the  report  in  Pi?«y, 
but  also  in  a  subsequent  case  of  TTie  Bank  of  Ireland 
V.  Ber€sford(a),  where  Lord  Eldon,  after  saying,  that 
where  a  creditor  gives  time  to  the  principal  debtor^ 
without  the  concurrence  of  the  surety,  the  surety  is 
discharged,  adds,  ^^  But  special  drcumstances  may 
vary  even  that,  as  in  the  case  in  18  Vesey,  which  I 
ought  not  to  rely  upon  as  authority,  being  a  decision  of 
my  own,  but  which  was  sanctioned  by  a  decision  of  Lord 
ThtirlowJ*  He  seems  in  both  cases  to  have  conudcred, 
that,  in  his  mind,  at  least,  there  had  been  a  deciaon 
upon  that  particular  point,  but  which,  if  it  does  exist, 
has  certainly  never  been  found. 


The  case  cited,  and,  so  far  as  I  know,  the  last  upon 
that  subject,  is  Ex  parte  Glendinning(b);  and  there  Lord 
Eldon  addressed  himself  with  the  utmost  possible  pre« 
cision,  to  the  very  point  in  a  way  which  I  have  no 
doubt  he  meant.  "  If  a  man  (he  says)  by  deed  agree 
to  give  his  principal  debtor  time,  and  in  the  deed  ex- 
pressly stipulated  for  the  reservation  of  all  his  remedies 
against  other  persons,  they  shall  still  remain  liable,  not- 
withstanding the  arrangement  between  their  prindpal 
and  the  creditor."  Now  he  does  not  state  the  principlej 
or  the  reason,  upon  which  that  was  done,  but  he  immedi- 
ately  goes  on :  —  "  but  if  the  creditor  do  not  reserve  hi« 
remedies,  the  deed  will  operate  as  a  discharge  to  the 
sureties,  which  rule,  I  conceive,  is  founded  upon  thh 
maxim,  that  it  is  against  conscience  and  equity  thai 
you  should  put  persons  in  a  situation  in  which  thcj 

havi 


{n)  C  :)o:v,  \\  2:^8. 


{b)  Z?«c^p.5l9. 
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have  not  contracted  to  be  placed.  It  may  be  eaid^  1850. 
the  surety  is  not  injured  by  the  creditor's  arrange- 
meiit  with  the  debtor,  and  in  many  cases  the  com- 
promise may  happen  to  be  extremely  advantageous  to 
him.  But  this  is  no  answer  to  a  surety,  who  stands 
upon  his  contract.  Besides,  it  is  evident,  creditors 
would  not  pursue  their  action  with  the  same  pressure 
or  activity,  if  they  were  not  urged  on  by  the  consider- 
ation that  any  laches  on  their  part  would  discharge  the 
sureties.*  Then  he  says,  ''  ever  since  Mr.  Richard 
Bmrkfs  case,  the  law  has  been  clearly  settled,  and  it 
^  now  perfectly  understood,  that  unless  the  creditor 
reserve  his  remedies,  he  discharges  the  surety  by  com- 
pounding with  the  principal,  and  the  reservation  must 
be  upon  the  face  of  the  instrument  by  which  the  parties 
<uake  the  compronvse ;  for  evidence  cannot  be  admitted 
to  explain  or  vary  the  effect  of  the  instrument" 

There  can,  therefore,  be  no  doubt  at  all  of  what 
the  dear  expression  of  Juoid  JEldon^Q  understanding  of 
^e  law  was  in  that  matter. 

Ill  this  case  before  me,  there  was  a  very  material 
altemtion  in  the  relation  subsisting  between  the  creditor 
^1  the  principal  debtor,  and  I  own,  that,  in  the  absence 
of  authority,  I  shoidd  not  have  thought,  that  the  reser- 
vation of  the  right  of  the  creditors  against  the  surety 
prevented  that  change  of  relation  from  making  a  very 
'Jw^terial  change  in  the  position  of  the  surety ;  but  the 
^ords  used  by  Lord  Eldon  on  so  many  occasions  during 

™  period  of  nearly  twenty  years,  make  it,  I  think, 

^P^xative  upon  me  to  consider,  that  what  he   there 

states  18  the  law  as  administered  in  this  Court  (a). 

I  am 

(«)  NoTK.  —  See  also  Maltby  v.  Carttavrt,  1  Man.  4-  Ryl.  549. ; 
^«*<*  V.  Norrit,  3  Bam.  *  Ad.  41. 
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I  am  therefore,  as  I  conceive,  bound  to  give  the 
Plaintiffs  the  benefit  of  it,  so  far  at  least  as  to  secore  to 
them  the  fruit  of  the  suit,  if  the  law  should  ultimately 
be  established  in  their  favour;  but  I  do  not  think  it 
would  be  right  for  me  to  interfere  bjr  appointing  a 
Keceiver,  if  the  Defendant  can  find  fitting  or  suffici^it 
security  in  the  meanwhile.  I  therefore  think  this  mo- 
tion must  stand  over  for  some  time,  to  give  the  Defend- 
ant an  opportunity  of  offering  security  to  the  Pbunti£&» 
for  the  payment  of  such  sum  of  money  as  they  may 
ultimately  appear  entitled  to  recover  in  this  suit  out 
of  her  separate  estate. 


May  22.  ^j.^  Roupell  having  stated  that  Mrs.  Homan  was  un- 

able, in  consequence  of  the  pendency  of  other  suits,  to 
give  security. 


The  Master  of  the  Eolls  made  the  order  for  a 
Receiver. 


Note.  —  On  appeal,  the  Lord  Chancellor,  on  the  11th  of  Feb* 
ruari;  1851,  held  (without  deciding  the  point  of  law)  that  the  case 
was  too  doubtful  to  warrant  the  appointmcut  of  a  Receiver.  See 
3  Mac.  4-  Gor.  378. 
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HOLLOWAY  r.  HOLLOWAY.  Kov.  9. 

'T^HE   Plaiiiti£f  Thomas  ffollotcay  had  for  some  few  The  Plaintiff 
"^  years  made  and  sold  pills  and  ointments  at  244,  fot^Xold 

Strand,  imder  the  name  of  "  Hollotcay^Q  pills  and  oint-  »  roedicine 

...  as  •*  Hoi' 

Aenti"  and  had,  as  he  stated  in  his  affidavit,  expended  /oway's  pills.*' 

J^early  150,000il  in  making  them  known  and  establishing  The  Defend- 
^  oonnezion  for  the  sale  thereof.     The  wrappers  and  iiolloway 
pamphlets  contained  extravagant  representations  as  to  ^^^"I^c'^^ctl 
the  universal  curative  effects  of  those  medicines.     His  **H.  Hollo- 
brother,  the  Defendant  Henry  Holloway^  had  recently  ^f  j^  ^oxes 
commenced  idling  piUs  and  ointment  at  210,  Strand^  &c.  similar  to 
under  a  similar  description  of  **  H.  HoUoway^a  pills  and  ^^d  with  a    ' 
ointment.''     The  pill-boxes  and  pots  were  similar  in  view  of 

*•  111111  -in  passing  on 

lorm  to,  and  the  labels  and  wrappers  were  copied  from,  his  pills  as  the 
tlwe  used  by  the  Phiintiff.  Plamtirs.  He 

^  was  restrained 

by  injunction. 

Under  these  circumstances,  the  Plaintiff  filed  his 
^lU,  praying  an  injunction  to  restrain  the  Defendant 
from  selling  any  pills  or  ointment  described  as  or  pur- 
porting to  be  "  Holhway'e  pills,"  or  "  Holloway*%  oint- 
ment," or  "  H.  HoUoway'Q  pills,"  or   "  H.  Holloway's 
ointment,"  in  boxes  or  pots  having  labels  so  contrived  or 
expressed,  as,  by  colourable  imitation  or  otherwise,  to 
present  the  pills  or  ointment  sold  by  the  Defendant 
^  be  the  same  pills  or  ointment  as  were  sold  by  tho 
Plaintiff 

A  motion  was  now  made  for  an  injunction,  and,  in 
support  of  it,  many  afl^davits  were  filed  proving  tho 
above  case*  One  of  the  witnesses,  Coyneauy  a  printer, 
fitated,  that  tiie  Defendant  had  employed  him  to  make 

P  3  pamphlets 
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.1850.        pamphlets  to  be  used  as  direction  papers  round  the  pills 
^^"^^^"^     ^^^  ointment,  and  that  the  Defendant  produced  two  of 
V.  the  Plaintiff's  pamphlets  which,  '^  the  Defendant  in- 

formed him^  were  used  as  direction  papers  by  the  Plain* 
tiff  for  his  celebrated  pills  and  ointment,  and  the  Defend- 
ant  requested  the  witness  to  use  the  last-mentioned  pam- 
phlets as  models  or  guides  for  preparing  the  pamphlets 
so  to  be  prepared  by  him,  the  Defendant  expressing  his 
wish,  that  they  should  be  as  nearly  similar  to  those  of 
the  Plaintiff's,  in  language,  arrangement  and  eyery 
other  respect,  as  possible,  without  being  actual  copies, 
in  order  that  they  might  pass  with  the  public  as  the 
identical  pamphlets  or  direction  books  used  by  the 
Phuntiff,  the  Defendant  informing  the  witness,  that  it 
was  his  intention  to  bring  out  a  pill  and  an  ointment  of 
his  own  to  be  called  '  Holbway^s  pills  and  ointment,* 
and  that  his  object  was  to  ensure  the  sale  of  his  pills 
and  ointment,  for  the  pills  and  ointment  made  by  the 
Plaintiff,  without  the  chance  of  detection." 

Another  witness  Hall  stated,  ''  that  he  had  asked  the 
Defendant  whether  the  pills  and  ointment  intended  to  be 
sold  by  him  were  got  up  for  sale  in  such  a  manner  as  to 
imitate  those  of  the  Plaintiff,  in  answer  to  which  the 
Defendant  said,  that  he  had  prepared  his  pills  and  oint- 
ment and  made  them  up  for  sale,  in  a  manner  to  re- 
semble so  closely  those  of  the  Plaintiff,  that  they  could 
be  sold  for  those  of  the  Plaintiff,  and  on  his  remarking 
that  the  Defendant  put  an  H.  before  the  word  '  Hoi' 
loway\  the  Defendant  said  that  would  never  be 
noticed." 

Another  witness  said,  he  asked  the  Defendant,  "  how 
he  intended  to  manage  about  advertising,  in  answer  to 
which,  the  Defendant  stated,  that  his  brother  (meaning 
the  Plaintiff)  advertised  enough  for  him  at  present." 

Mr 
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:  TVfr.  TvsrMT  and  Mr.  S*  Miller^  in  support  of  the  mo* 
tion^  argued^  that  the  Plaintiff's  affidavits,  which  were 
unanswered,  established  a  clear  case  of  deliberate  fraud 
on  the  part  of  the  Defendant.  That  he  had  no  right  to 
sell  his  medicines,  in  such  a  way  as  to  induce  the  public 
to  heliere,  they  were  buying  the  Plaintiff's  medicine, 
^nd  it  was  plain  he  did  so,  for  he  had  not  only  copied  the 
labels,  boxes,  &o.  of  the  Plaintiff,  but  had  openly  avowed 
I^  object.  They  contended  that  this  case  came  within 
the  prindple  of  the  decided  cases,  Knott  v.  Morgan  (a). 
Croft  Y.  Day  {b\  and  that  an  injunction  ought  to  be 
Snnted  to  prevent  the  continuance  of  the  fraud. 


1860. 


HOLLOWAY 

V, 
HOLLOWAT, 


Hr.  RoupeU  and  Mr.  F.  fFhite,  for  the  Defendant. 
The  Defendant  has  a  right  to  sell  his  pills  and  ointment 
^^  ^^£L  Holhway*%  pills  and  ointment."   If  it  were  other- 
wise, the  Plaintiff  has  disentitled  himself  to  the  assist* 
uice  of  the  Court,  by  the  deceit  he  has  attempted  to 
pruotise  on  the  public     It  is  impossible  to  give  credit 
^  the  representations  in  his  pamphlets     He  says,  that 
^e  pUla  and  ointment  will  cure  all  the  dbeases  in  the 
^orld:  he  states  that  they  have  been  recommended  by  the 
wcolty,  and  passes  himself  off  as  a  "  Professor,"  of  which 
tbere  is  not  the  slightest  proof.    The  case  is  like  Pidding 
^*  -£foi0(tf),  where  the  Plaintiff  had  made  a  new  sort  of 
^^^^ed  tea,  and  sold  it  under  the  name  of  ^'  Howqua^s 
^^^^Uture;"  but  as  he  had  made  false  statements  to  the 
H^blio,  as  to  the  teas  of  which  his  mixture  was  composed, 
^d  as  to  the  mode  in  which  they  were  procured,  the 
Court  reused  to  restrain  the  Defendant  from  sellin'r 
tea  under  the  same  name,  until  the  Plaintiff  had  estab- 
&hed  his  title  at  law.     Sir  £.  Shadwell  there  said :  — 
^  As  between  the  Plaintiff  and  the  Defendant,  the  course 

pursued 
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a)  2ir<m^2]3. 


(c)  8  Simons,  477. 
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pursued  by  the  Defendant  has  not  been  a  proper  one : 
but  it  is  a  clear  rule  laid  down  by  courts  of  equity,  not 
to  extend  their  protection  to  persons  whose  case  is  not 
founded  in  truth.  And,  as  the  Plaintiff,  in  this  case,  has 
thought  fit  to  mix  up  that  which  may  be  true  with 
that  which  is  false,  in  introducing  his  tea  to  the  public, 
my  opinion  is,  that  unless  he  establish  his  title  at  law, 
the  Court  cannot  interfere  on  his  behalf  "  (a)» 


So  again  in  Perry  v.  Truefitt(b\  where  the  Plfuntifl^ 
having  represented  a  composition  invented  by  one  7^- 
thart  as  being  made  from  the  receipt  of  Von  Blumenbach, 
applied  for  an  injunction,  the  Court  said :  —  "  When 
we  see  the  representations  made  by  Mr.  Perry,  I  think 
they  are  conclusive  against  him  on  this  application.     I 
entirely  agree  with  the  observations  made  by  the  Vice- 
Chancellor  of  England,  in  the  case  of  Pidding  v.  Hmo^ 
relative  to  H(mqud!%  mixture  of  tea.    I  do  not  think  it 
is  a  favourable  case  for  the  interposition  of  this  Court, 
to  say  the  least  of  it,  when  a  party,  having  bought  a 
secret  invented  by  a  Mr.  Leathart,  represents  to  his  ^^ 
customers  and  the  world,  that  his  ^  admirable  compo*^ 
sition  is  made  from  an  original  recipe  of  the  learned^ 
J.  F.  Von  Blumenbach,  and  was  recently  presented 
the  proprietor  by  a  very  near  relation  of  that  illustrioi 
physiologist.'" 


In  both  these  cases  the  injunction  was  refused, 
the  Plaintiff  left  to  his  remedy  at  law«    The   i  uiiii^ 
course  ought  to  be  followed  in  the  present  case.) 

The  Plaintiff  has  been  guilty  of  great  laches,  v^ 
bringing  forward  his  case,  and  the  Defendant  has  no' 

haCH^ 
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hsA  tn  opportunity  of  answering  the  affidavits  which       1850. 
the  Plaintiff  has  taken  his  own  time  in  procuring.  Hou!!oway 


Tki  Master  of  the  Eolls,  (without  hearing  a  reply.) 
This  ca«e,  upon  the  evidence  before  me,  is  perfectly 
clear.   The  Defendant's  name   being  Ilolloway  has  a 
right  to  constitute  himself  a  vendor  of  Holloway'^  pills 
and  ointment,  and  I  do  not  intend  to  say  any  thing 
tending  to  abridge  any  such  right.     But  he  has  no  right 
to  do  80  with  such  additions  to  his  own  name  as  to  de- 
ceive the  public  and  make  them  believe  that  he  is  selling 
thePhuntiff 's  pills  and  ointment.     The  evidence  in  this 
case  clearly  proves,  that  pills  and  ointment  have  been 
sold  by  the  Defendant,  marked  in  such  a  manner,  that 
personshave  purchased  them  of  the  Defendant  believing 
that  they  were  buying  the  goods  of  the  Plaintiff;  and 
for  proof  of  the  fraudulent  conduct  of  the  Defendant,  I 
Deed  only  refer  to  the  affidavits  of  Coyneau  the  printer 
«id  of  HaJL     Can  any  thing  be  more  clear  than  what 
they  state?    The  first  states  that  the  Defendant  brought 
tie  Plaintiff's  pamphlets  as  models  for  preparing  his 
Own,  and  directed  him  to  prepare  his,  the  Defendant's, 
**  as  nearly  dmilar  to  those  of  the  Plaintiff,  in  language 
•nd  arrangement  and  in  every  other  respect,  as  possible, 
Without  being  copies,  in  order  that  they  might  pass  with 
the  public  as  the  identical  pamphlets,"  &c.  used  by  the 
Plaintiff     The  Defendant  also  informed  him  that  his 
object  was  to  sell  "  his  pills  and  ointihent  for  the  pills 
^d  ointment  made  by  the  Plaintiff,  without  the  chance 
ofdetection.** 

I  think  this  as  clear  and  as  plainly  avowed  a  fraud 
^  I  ever  knew.  I  do  not  mean  to  say  that  I  have  any 
^  of  respect  for  this  sort  of  medicines.  I  have  none  ; 
hut  the  law  protects  persons  from  fraudulent  misrepre- 
^tations,  and  this  is  a  species  of  property  which  the 

law 
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1850.       law  does  allow,  and,  so  long  as  the  law  recognises  it,  it 
'  ^!^"^*^'^^    must  be  protected,  and  persons  in  the  situation  of  the 

HOLLOWAY  .  1  ••  .  - 

V.  Defendant  will  not  be  allowed  to  practise  a  &aud  like 

HoLLowAv,   ^^^  i^^j.^  complained  of. 

The  only  thing  that  I  have  had  the  least  doubt  about 
was,  whether  the  Defendant  may  not  have  been  some- 
what pressed  in  point  of  time.  I  can  easily  remedy  all 
difficulty  as  to  that,  by  giving  liberty  to  the  Defendant 
to  move  to  dissolve  the  injunction. 

Mr.  Thimer.  The  Defendant  can  move  without 
leave. 

JTie  Master  of  the  Bolls.  But  I  wish  it  to  be 
expressed  on  the  face  of  the  order,  in  order  to  shew 
that  he  may  have  been  under  some  difficulty.  Xiet  the 
order  be  prefaced  by  a  statement,  that  the  Defendant 
alleging  that  he  has  not  had  sufficient  time  to  answer 
the  affidavits,  he  is  to  be  at  liberty  to  move  to  dissolve 
the  injunction. 
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ZULUETA  V.  VINENT.  a/w.  9, 10. 


HE  case  came  on  upon  general  demurrer  to  the   A  Mining 

whole  bm.  gX7j;" 

for  some  time, 

ZMr,  Lhyd  and  Mr.  milcock,  in  support  of  the   de-  tomed^to"^n. 
carrer.  «gn  ^t?  ore 

to  Z,  in  Lon* 
don^  who  fur* 

IMr.  Turner  and  Mr.  Shadwett,  contriL  "whed  the 

money  for  the 
necessary  sup- 

The  Mastbb  of  the  Eolls  reserved  his  judgment.       ^^f'^^  ^ul 

having  thus 
■  '  become  due 

from  the  Com- 
pany to  Z,f 


The  Masteb  of  the  Bolls.  the  ore  was 

suddenly  con- 

Hn   this  case,  the  Defendant  Antonio   Vinent    has  signed  to  Z.,r 
^"**"naght  an  action  against  Messrs.  Zulueta  &  Company,  y^  ^i," 
Plaintiffib  to  recover  sums  of  money  which  are  due,  brought  an 

,  ,  action  agamst 

Claimed  to  be  due,  under  very  different  rights.     One  z.  for  the 

^ect  of  it,  is  to  recover  a  certain  balance,  which  he  Proceeds.    Z. 

^^es  to  be  due  from  the  Plaintiffs  to  him  on  account ;  filed  his  bill 

^«  other  object  is,    to  recover  the  proceeds  of  two  (^J^^^^^nd 

^^^"veral  cargoes  of  goods,  which  were  consigned  to  the  r.,  alleging 

-Plaintiffs  by  him  in  the  month  of  September  1848,  and  consignments 

^^e  other  in  the  month  of  January  1849.  were  the  pro- 

perty  of  the 
Company,  and 
The  though  made 
in  the  name 
of  r.,  were  made  by  the  Company,  and  on  their  account  and  for  their  benefit,  and 
placed  to  their  account,  and  seeking  to  restrain  the  action  and  have  the  account 
taken.    The  Court  held  that  the  bill  stated  a  sufficient  equity,  and  overruled  a  de- 
murrer of  K,  to  the  bilL 

Demurrer  for  want  of  parties  overruled,  on  the  eround  of  the  statements  in 
the  bill,  as  to  hia  ignorance  of  the  changes  which  had  taken  place  in  the  parties 
interested. 

Opinion  of  Sir  Anthontf  Hart  as  to  the  inexpediency  of  a  Defendant's  demurring 
tea  dHI. 


2ia 


1849. 


ZULUBTA 
VlNENT, 
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The  bill  praj8»  what  I  presume  is  the  mmn  object, ! 
iDJunction  to  restrain  the  proceeding  of  this  actic 
brought  on  those  several  accounts ;  and  it  also  praj 
for  certain  accounts  to  be  directed  as  between  the  Plaii 
tiffs  and  the  Defendants  respectively. 


Now  I  must  own,  that  there  is  so  much  of  alleg 
tion,  charge,  and  also  of  prayer  in  this  bill,  which, 
seems,  cannot  be  sustained  upon  the  record  as  it  stand 
and,  moreover,  so  much  of  indistinctness  and  ambigoii 
in  some  of  the  allegations,  which  are  introduced 
support  the  relief  which  the  Plaintiffs  claim,  that 
seems  to  me  to  have  been  a  very  reasonable  thing  ' 
put  in  this  demurrer,  and  to  take  the  opinion  of  tl 
Court  upon  the  record  as  it  stands.  I  think  the  rcsu 
of  it  cannot  but  be  beneficial,  not  only  to  the  Defem 
ants,  but  to  the  Plaintiffs,  whose  attention  having  be< 
brought  to  the  nature  of  the  record  and  to  the  claim 
and  the  ground  on  which  the  claims  are  supportei 
and,  if  this  bill  goes  on,  they  will  very  probably  pi 
this  matter  in  quite  a  different  shape  to  what  it  beai 
at  present,  I  do  not  think  the  Defendants  are  in  tl 
least  to  be  blamed  for  demurring. 

I  know  that  Sir  Anthony  Hart  used  to  say,  it  wa 
foolish  to  demur,  instead  of  letting  an  imperfect  bill  g 
on,  to  see  what  the  Plaintiff*  can  make  against  you : 
you  demur,  the  probability  is,  they  will  have  the  oppoi 
tunity  of  putting  the  matter  in  a  proper  shape.  Ths 
is  the  advice  I  have  heard  Sir  Anthony  Hart  give  o 
some  occasions  that  have  occurred,  and  was  foun 
to  be  extremely  valuable ;  and  I  am  not  at  all  sure 
should  do  any  injury  to  the  Plaintiffs  by  allowing  th: 
demurrer. 


Bi 
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ut  the  question  is,  whether  the  demurrer  ought  to 
oe  o.llowed ;  and  upon  a  general  demurrer  the  question 
^^>    xvhether  there  is  any  relief  which  can  be  obtained  on 
^^^^    record.     I  believe  there  are  some  parts  of  it  on 
'^^tkich  no  relief  can  be  obtained.     For  instance^  I  can- 
understand  how  any  relief  is  founded  on  this  alle-* 
it  is  alleged  in  the  bill,  that  the  account  between 
Plaintiffs  and  Vinent  had  its  origin  in  credit  volun- 
ly  given  by  the  Plaintiffs  to  VtJientj  at  the  direc- 
of  their  constituents  the  Mining  Company,  and 
the  Pontiffs  were  at  liberty,  at  any  time,  to  cancel 
credit.    I  cannot  at  all  agree  to  that.     It  has  been 
^^^xaodtted   by  Mr.  Turner^  that  that  is  not  to  be  sus- 
I,  and  Mr.  Shadtoell  said,  that  if  that  had  been 
only  question,  probably  it  would  never  have  been 
^^^ought  to  this  Court  at  all.     Upon  that  account  I 
^*^5nk  it  is  to  be  considered,  for  any  thing  that  appears 
m  this  record,  that  the  1260/.  ought  to  be  paid;  but 
\i  is  not  the  question  now. 


1849. 


ZULUBTA 

V. 
ViNBNT. 


As  to  the  other  points,  look  at  the  case,  and  how 

^^  oes  it  stand  ?    Can  there  be  no  relief  in  such  a  case  as 

^Xiis?     Here    is  an  account    subsisting  between   this 

-Alining  Cpmpany  at  Cuba  and  this  mercantile  house  in 

-^London.    It  has  gone  on  precisely  in  the  manner  usual 

V^tween  merchants  in  England  and  merchants  in  the 

Weit  India  colonies;    where  generally  the  consignee 

*takes  care  to  have  some  security  that  the  consignments 

^hall  be  made  to  him.     Mr.  Lloyd  says,  that  there  is 

^0  provision  for  this  in  the  present  case,  and  that  it  is 

not  even  alleged.     However,  there  were,  in  this  case, 

advances  of  money  for  supplies  made  by  the  house  in 

this  country;  on  the  other  hand,  consignments  were 

made,  which  were  set  off  against  the  sums  advanced  for 

supplies,  and  a  large  debt  in  that  way  accrued  due. 

Xhen,  at  a  particular  moment,  the  consignments  are 

made 
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made  not  in  the  name  of  the  Company,  but  of  VinenL 
The  allegation  in  the  bill  is,  that  these  cargoes,  the 
produce  of  the  mines  so  consigned,  were,  in  fact,  the 
property  of  the  debtors,  and  belonged  to  the  Companjj 
that  the  consignments,  though  made  through  the  me- 
dium of  Vinentj  were  consignments  made  by  the  Com- 
pany, and  on  their  own  account,  and  for  their  benefits 
and  placed  to  their  account,  and  yet,  it  is  insisted, 
that  Vinenty  the  person  who  does  this,  is  to  be  allowed 
to  carry  on  an  action  for  the  recovery  of  those  proceeds. 

I  cannot  say  that  I  am  at  all  satisfied,  that,  in  that 
state  of  things,  relief  may  not  be  given  in  this  Court, 
and  as  some  relief  may  be  obtained,  I  think  that  this 
general  demurrer  cannot  be  allowed. 

It  is  said  that  this  bill  is  multifarious.  Now,  as  I 
said  before,  I  think  that  the  Defendant  has  some  reason 
to  complain  of  the  ambiguity  and  indistinctness  in 
many  of  the  allegations  and  charges  contained  in  the 
bill ;  but  upon  the  charges  which  are  made  here,  it  may 
be  absolutely  necessary  to  know,  what  it  was  that  might 
be  coming,  or  was  due,  to  Vinent  upon  the  determinatioxl 
of  the  question,  whether  the  proceeds  of  tho0e  cargoes 
should  be  applied  in  liquidation  or  reduction  of  the 
account,  and  I  do  not  think  the  bill  can  be  considered 
as  multifarious  on  that  account. 

Another  objection  is  made  here  for  want  of  parties ; 
but  there  is  so  much  stated  in  the  bill,  as  to  the  ignor- 
ance of  the  FhdntifFs  in  regard  to  the  changes  that  have 
taken  place  in  the  parties  interested,  that  I  cannot 
think,  in  this  stage  of  the  cause,  that  can  be  considered 
a  sufficient  objection. 


I  therefore 


CASES  IN  CHANCERY.  S19 

therefore  feel  myself  bound  to  overrule  this  de-  1849. 

mua-xrer;  but  I  must  say,  at  the  same  time,  that  there  ^^T^"^^^ 

18  ^o  much  ground  for  it  that  I  shall  overrule  it  with-  «. 

Oir-fc     costs.  ViNENT. 


expect  to  hear  there  will  probably  be  an  amend- 
ing siit  of  this  bill,  and  that  it  will  come  forward  in 
a  v^sry  different  shape.  I  hope  if  it  is  brought  forward 
ag'Zft.jn,  that  the  points  will  be  so  distinctly  stated,  that 
w^  may  know  what  it  is  we  have  to  discuss,  and  to  de- 
ci(io  upon. 


overrule  the  demurrer  without  costs. 


le  bill  in  thb  case  was  extensively  amended.     The         1850.' 
D^ Pendants  put  in  their  answer,  and  moved,  upon  the    i^To.^L^^. 


m 


■nts  confessed  therein,  to  dissolve  the  common  in-         l^^l. 
JU"*^^  ction  which  had  been  granted  for  want  of  answer. 

2Ir.  Lloyd  and  Mr.   Willcock^  in   support  of  the 
«i<:>-tion. 

^r.  Turner  and  Mr.  Shadwellj  cantrd* 

^he  Masteb  of  the  RoLLS  reserved  judgment. 


^le  Master  of  the  Rolls. 

-^^  thb  case,  an  injunction  was  obtained  to  restrain 
thQ  Defendant  Vinent  from  proceeding  at  law  against 
^"^  I?laintiffs  to  recover  a  balance  which  he  alleged  to 
"^  due  to  him.     The  Defendant  Vinent  having  put  in 
aiB  unswer,  obtained  an  order  nisi  to  dissolve  the  in- 
junction. 


L 
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1851.      junction.     The  Plaintiffs  undertook  to  shew,  and  have 
ZuLUETA     ^'^®^'*»  cause  upon  the  merits ;  and  the  question  now 
V.  is,  whether  the  injunction  ought  to  be  sustained  or 

dissolved. 

The  bill  prays,  that  an  account  may  be  taken  of  the 
dealings  and  transactions  between  the  Plaintiffs  and 
the  Defendants,  stated  to  be  the  owners  of  the  San  Jose 
mine,  in  the  island  of  Cuba,  and  a  declaration  that^  if 
the  balance  shall  appear  to  be  in  favour  of  the  Plain- 
tiffs, they  may  be  at  liberty  to  apply  the  net  proceeds 
in  their  hands,  of  the  cargoes  of  the  ships  called  the  Gol- 
conda  and  the  Goldsmith,  in  satisfaction  of  the  balance 
alleged  to  be  owing  to  them,  in  priority  to  any  claim  of 
the  Defendant  Antonio  Vinent  upon  those  proceeds,  or 
any  part  thereof:  —  tliat  an  account  may  be  taken  of 
the  proceeds  of  the  sales  of  the  same  cargoes,  the  Plain- 
tiffs offering  to  pay  any  balance  thereof  which  may 
appear  to  be  owing  to  the  owners  of  the  mine:  — 
that  an  account  may  also  be  taken  of  all  dealings  and 
transactions  between  the  Plaintiffs  and  Antonio  Vinent, 
and  that  any  balance  appearing  to  be  in  the  Plaintiffs' 
favour  may  be  paid  to  them  by  Vinent ;  but  if,  upon 
txiking  the  accounts,  there  shall  appear  to  be  a  balance 
of  the  cargoes  in  favour  of  Vinent,  then  that  the  same 
may  be  carried  to  the  credit  of  Vinenfs  account  with 
the  Plaintiffs.  And  that,  in  the  meantime,  Vinent 
may  be  restrained  by  injunction  from  prosecuting  any 
action  against  the  Plaintiffs,  for  the  recovery  of  the 
balance  of  their  accounts  with  him,  or  of  the  proceeds* 
of  the  cargoes  of  the  Golconda  and  Goldsmitli,  or  any 
part  thereof. 

The  bill  states,  that,  before  the  year  1846,  the  Plain- 
tiffs had  commercial  transactions  with  the  owners  of  the 
San  Jose  mine  in  Cuba ;  that,  in  the  year  1846^  the 

proprietors 


> 
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pro^^rietoM  or  owners  of  the  mine  were  Joh  de  Onate, 
other  persons. 


alleges,  that  the  course  of  business  was,  for  the 
to  consign  and  send  shiploads  of  copper  ore  (the 
produce  of  the  mine)  from  St  Jago  de  Cuba  to  the 
^E^  J^untiffii  in  this  country ;  that  the  cargoes  were  sold 
the  Plaintiffs,  who  placed  the  net  proceeds  to  the 
of  the  mine,  and  that  the  Plaintiffs  accepted  and 
bills  drawn  upon  them  by  the  owners,  and  also 
®™il>ped  and  sent  to  Cuba  supplies  and  stores  to  be  used 
^^vorking  the  mine ;  and  that  by  these  means,  there 
a  running  account  between  the  Plaintiffs  and  the 
or  the  owners  of  the  mine» 


^'he  bill  then  states,  that^  about  the  latter  end  of  the 

iMr  1846,  the  owners  of  the  mine  employed  one  Casa^ 

or  to  be  manager  of  the  mine,  and  that  Casamayor^ 

«gent  for  the  owners,  agreed  to  consign  to  the  Plain- 

the  ores  which  were  the  produce  of  the  mine :  — 

he  was  to  draw  bills  against  the  consignments,  and 

Vras  clearly  understood,  that  the  surplus,  if  any,  in 

^  Plainti&'  hands,  of  the  proceeds  of  the  consign* 

^^^nts,  should  remain  at  the  disposal  of  the  owners  of 

^*^^   mine,  and  that  the  deficiency,  if  any,  should  be 

^^^Vered  by  the  proceeds  of  other  consignments  to  be 

^^erwards  made. 


1851. 


ZULUETA 
ViNENT. 


*rhe  bill  alleges,  that  the  transactions  were  conducted 
^^  the  footing  of  this  agreement :  —  that  in  the  year 
^848,  there  was  a  fall  in  the  price  of  ores,  tliat  the 
^nt  Casamayor  became  bankrupt,  that  a  new  agent, 
Rtdz  de  ToledOy  was  appointed,  and  that  the  Plaintiffs 
became  very  greatly  in  advance  to  the  owners.  About 
the  same  time  Vinent  had  transactions  with  the  owners 
o{  the  mine,  or  some  of  tbem,  in  Cuba^  and  also  with 

Vol.  XIII.  Q  tlie 
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1851.        the  Plwitifrs  in  London  ;  and  the  Plaintiffs,  as  the 

ZuLUETA      ^^'  ^^  ^^^  request  of  the  owners  of  the  mine,  caniei 
V.  various  sums^  arising  from  the  produce  of  the  mine,  1 

iNENT.  ^j^^  account  of  Vinent,  and  upon  the  balance  of  it 
account  at  the  end  of  1848,  the  sum  of  1260il  6s.  10> 
appeared  to  be  due  to  VinenL  At  the  same  lime,  tl 
Plaintiffs  were  creditors  of  the  owners  of  the  mine  ixm 
very  large  amount,  and  they  claim  to  be  entitled  ; 
apply  the  proceeds  of  any  future  shipment  to  the  liqu 
dation  of  what  was  due  to  them. 

But,  in  September  1848,  a  quantity  of  ore  (the  pro- 
duce of  the  mine)  was  about  to  be  shipped  and  sent  to 
England  in  the  ship  Golconda.  Vinent  directed  the 
Plaintiffs  to  insure,  and  Onate  gave  notice  that  the  ship 
would  soon  sail ;  but  the  bill  of  lading  was  made  in  the 
name  of  Vinent  alone,  to  the  Plaintiffs'  consignment 
and  he  desired  the  Plaintiffs  to  take  charge  of  it  on  iti 
arrival  and  to  sell,  placing  the  net  proceeds  to  Vinent, 
account.  The  Golconda  sailed,  and  soon  afterwards 
Vinent  shipped  by  the  ship  Goldsmith  another  caigo  o 
ore  (the  produce  of  the  mine)  in  his  own  name  to  thi 
Plaintiffs'  consignment,  and  directed  the  Plaintiffii  ti 
place  the  net  proceeds  to  the  credit  of  his  sepaxati 
account. 

The  Golconda^  with  her  cargo,  arrived  in  this  ooontr] 
in  December  1848,  and  the  Goldsmith  in  ApHl  1849 
The  cargoes  were  received  and  sold  by  the  Plaintiffs 
that  of  the  Golconda  for  3384Z.  3«.  10</.,  and  that  o 
the  Goldsmith  for  29251  5s.  Sd.  These  sums  the  Plain 
tiffs  claim  to  be  entitled  to  apply  in  satia&ctioa  o 
what  is  due  to  them  from  the  San  Josi  mine  or  tb 
owners  thereof;  and  the  question  to  be  now  considerec 
is,  whether,  upon  the  answer  of  Vinent,  there  is  sud 

sufficient  ground  for  supposing,  that  the  Plaintiffs  may 

• 
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in    the  progress  of  the  cause^  establish  a  right  to  the       1861. 
eqiaity  they  daim^  as  to  make  it  proper  to  stay  the     zvlu^ta 
proceedings  at  law.  «• 

ViNBNT. 

^Ehe  short  statement  of  the  Plaintiffs  is^  that  a  very 

lar^e  balanoe  having  accrued  due  to  them^  in  the  course 

of    tJie  dealings  and  transactions  before  described^  and 

liai^ving  been  permitted  to  become  due^  on  the  faith  of 

^^^eixKibursement  out  of  the  future  produce  of  the  mine, 

Ax^d  the  cargoes  of  the   Golconda  and  the  Goldsmith 

K>^lng  the  produce  of  the  minis  obtained  whilst  that 

l^^lance  was  due,  the  Plaintiffs  are  entitled  to  have 

balance  paid  out  of  that  produce. 

^he  Plaintiffisy  in  supporting  their  clwn,  assume,  that 

fomayar  was  no  more  than  the  agent  of  the  owners 

tJie  mine,  and  that  the  accounts,  kept  with  him  and 

lois  name,  were,  in  fact,  the  accounts  subsisting  be- 

^«n  the  Plaintiffs  and  the  owners  of  the  mine.     But 

^  answer  states,  that  Casamayor  was  not  a  mere  agent 

t:]ie  owners :  —  that  he  had  undertaken  to  supply  the 

^^^ixds  necessary  for  the  working  of  the  mine,  and  also  for 

*^^  support  of  the  owners ;  and  as  a  security  for  repay- 

of  the  monies  he  advanced  for  such  supplies,  he 

to  have  the  disposal  of  the  produce  of  the  mine ; 

^^d  further,  that,  in  pursuance  of  such  arrangement,  the 

^^^^  (the  produce  of  the  mine)  were  placed  at  his  dis- 

^^^Bal:  that  he  consigned  the  same  in  his  own  name  to 

^^  PlaintiflBs,  who  honoured  his  bills  and  followed  his 

^^^ection  as  to  the  appropriation  of  the  money  arising 

^^m  the  sale  of  the  produce  thereof;  and  that  the 

account  thus  arising  was  the  account  upon  which  the 

^   I       balance  accrued  due  to  the  Plaintiffs.    It  does  not 

'I       dearly  appear  what  was  the  arrangement  or  agreement 

li      vhidi  was  subsisting  between  the  different  owners  of 

ibid  mine  themselves ;  but  they  appear  not  to  have  been 

Q  2  in 
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1851.       in  good  circumstances,  and  to  have  been,   to  so 
^^^^^     extent,  dependent  on  Casamayor.     When  he 


V.  bankrupt  in  1848,  the  owners  were  thrown  into 

embarrassment,  and  it  was  determined  to  break  up 
former  arrangement,  whatever  it  may  have  been, 
to  form  a  new  arrangement,  by  establishing  an  anocm  _jr. 
mous  company  of  shareholders,  among  whom  the  inter*  ^=^^==>8t 
of  the  former  owners  or  proprietors  were  to  be  di 
tributed.  The  new  Company  is  said  to  have 
sanctioned  by  the  law  of  the  island  of  Cuba,  and  Utr^^^ 
Defendant  Vinent  was  one  of  the  new  shareholdeni^-^^' 
and  was  named  president. 


I  collect  from  the  correspondence  and  the  answer^^^^^ 
that  it  was  intended  that  the  mine  should  be  workeci*^^' 
for  the  benefit  of  the  new  Company,  and  that,  althoi]^!:^'^^'® 
some  provision  was  made  for  the  creditors  of  the  nDne.^^^\  ' 
or  of  the  owners  of  the  mine,  in  the  island,  no  provirioir^^^ 
was  made,  or  intended  to  be  made,  for  the  payment  ot-'^     * 
the  debt  due  to  the  Plaintiffs.     I  am  not  satisfied  thar. 
it  was  not  intended,  at  first,  at  least,  to  induce  th#-^^^^™^ 
Plaintiffs  to  believe,  that  some  provision  would  be  mad^-E^-^^^ 
for  their  payment ;  but  when  the  Plaintiffs  proposed  i>:^     -  ^ 
apply  the  surplus  proceeds  of  the  coming  consignment^-^^^*^^ 
in  extinction  of  the  balance  of  the  former  accounts,  thci^^»»e 
proposal  was  rejected.   It  was  also  alleged  that  the  PlaiE^-^-ui- 
tiffs  had  accepted  the  guarantee  of  Casamayor j  that  thff ::Jriie 
owners  of  the  mine  were  not  direct  debtors  of  tb^-^e 
Plaintiffs,  but  of  the  assignees  of  Casamayor ^  und--^BIer 
their    agreement  with  him ;    and   that    his    assigned— =^ 
charged  the  balance  to  them,  and  required  payment        m 
Cuhay  so  that  the  owners  of  the  mine,  if  they  admitt-  ^^ 
the  debt  to  be  due  to  the  Plaintiffs,  might  be  calL  ^ 
upon  to  pay  it  twice,  or  subject  themselves  to  a  doub^^®        -s 
demand.      Mr.    Vinent   indeed    admitted,    that    th^«^        L 
might  be  equitable  grounds  for  the  Plaintiffs*  clai«3Ci^       r 
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and  that  if  circumstances  had  permitted  reasons  of 
equity  to  be  listened  to,  there  would  be  some  very 
powerful  ones  why  the  former  principal  proprietors  of 
the  San  Jose  mine  should  acknowledge  themselves 
direct  debtors  to  the  Plaintiffs ;  but  the  ruin  in  which 
they  were  involved,  on  the  one  side,  and  on  the  other, 
the  determination  of  Casamayor'^  assignees  to  persist 
in  laying  this  debt  to  them,  made  it  impossible  to 
effect  the  equitable  arrangement,  which,  under  other 
circumstances,  might  have  been  made.  Mr.  Vinent 
thereupon  expressed  his  regret  for  the  Pliuntiffs'  loss, 
adding  that  they  would  have  been  in  the  same  case 
with  the  former  partners  who  were  unable  to  pay,  and 
that  the  only  compensation  he  could  procure  for  the 
heavy  loss,  would  be  to  endeavour  to  secure  to  them  a 
continuation  of  the  consignments  to  England,  so  long  as 
they  should  be  made  through  him. 


ZULUETA 
V. 

Vinent. 


The  account  which  Vinent  gives  of  his  own  claim  is 
to  this  effect :  —  that  on  the  failure  of  Casamayor,  the 
owners  of  the  mine,  being  unable  to  work  it,  applied  to 
bim  for  advances  of  money  on  the  security  of  the 
produce;  and  that  he  thereupon  agreed  to  advance, 
uid  did  advance,  the  money  required,  and  the  ores 
obtained  from  the  mine  were  transferred  to  him  as 
ibfiolute  owner,  subject  to  the  condition,  that,  out  of 
the  sums  which  he  might  receive  therefrom,  he  should, 
in  the  first  place,  pay  every  thing  due  to  himself  for 
inch  advance,  and  then  account  to  the  owners  for  the 
orplus. 


Having  carefully  considered  this  answer  and  the 
ituation  of  the  parties,  as  appearing  by  the  facts 
nd  correspondence  therein  stated,  the  peculiar  situa- 
ion  and  character  of  Casamayor,  the  accounts  and 
ransactions  with  him,  his  bankruptcy  and  the  claims 

Q  3  of 
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1851«       of  his  assignees^  and  the  commnnications  occasionally 
^^^"^""^     taking  place  between  the  Plaintiffs  and  some  of  the 
V.  owners  of  the  mine^  I  cannot  say^  that  it  appears  to 

me,  that  the  Plaintiffs  had  obtiuned  such  a  lien  upon 
the  future  produce  of  the  mine,  as  to  enable  them  to 
insist,  that  the  persons  entitled  to  the  mine,  under  the 
new  arrangement  formed  after  the  bankruptcy  of  Casa^ 
mayor,  were  not  entitled  to  enter  into  this  arrangement 
with  Vinent 

As  the  case  now  appears  to  me,  I  think  that  the 
Plaintiffii  who  appear  to  have  had  great  reason  to  think 
their  interests  neglected,  and  that  the  creditors  of  Casa- 
mayor  were  preferred  to  them,  are  sufferers  from  the 
undue  confidence  which  they  placed  in  their  correspond- 
ents, and  from  permitting  so  large  a  balance  to  ac- 
cumulate without  insisting  upon  an  ayulable  security. 

The  Defendant  Vinent  having  obtained  the  security, 
distinctly  states,  that  he  advanced  to  the  owners  of  the 
mine  10,574  dollars,  94  cents,  on  the  terms  of  having 
transferred  to  him  the  cargo  which  he  consigned  to  the 
Plaintiffs  by  the  ship  Golconda.     The  statement  with 
respect  to  the  cargo  of  the  Goldsmith  is  nearly,  if  not 
equally  explicit,  and  the  case  of  the  Defendant  Vinent 
is,  that  under  the  circumstances  stated,  he  became  and 
was,  and  acted  as  the  owner  of  these  cargoes ;  he  shipped 
and  consigned  them  in  his  own  name  to  the  Plaintiffs, 
to  whom  he  gave  special  instructions  for  the  sales  and 
for  the  appropriation  of  the  proceeds,  and  the  PlaintiflB 
did  not  at  first  or  at  once  disavow  the  directions  they 
had  received  They  might  indeed  be,  and  probably  were, 
impressed  with  the  notion,  that  the  transactions  might 
be  continued  on  the  same  footing  as  they  were  before 
the  bankruptcy   of  Casamayor,  and  it  was   probably 
a  great  disappointment  to  them  that  the  affair  took 

80 


CASES  IN  CHANCERY- 


227 


80  different  a  turn ;  but  I  cannot,  in  this  answer,  find 

sufficient  reason  for  thinking,  that  the  Flainti&  had 

obtained,  or  were  entitled  to,  a  valid  assignment  of  or  a 

^  upon  the  future  produce  of  the  mine,  as  a  security 

for  the  balance  due  to  them,  and,  on  the  whole,  I  am  of 

opinioxx,  that  the  iiyunction  must  be  dissolved. 


r.« 


— ^For  the  subsequent  proceedings  in  this  case,  see  Zulutta 
HBeavan^  2.  209.  216. 


1851. 


ZULUBTA 

V, 
ViNENT. 


ZULUETA  t;.  VINENT. 


Feb.  25. 


DEFENDANT  resident  in  Cuba  had  appeared 
to  and  answered  the  original  bill. 


e  Plaintifib  amended  their  bill,  and  afterwards 
a  subpmna  to  answer  the  amended  bill,  upon  the 
^^^^ndant's  solicitors,  by  virtue  of  the  20th  Order  of 
1828  (a),  as  amended  by  the  31st  Order  of  the 
of  October  1842  (i). 


b  iqppearance  having  been  entered  by  the  Defend- 
to  the  amended  bill. 


O 


Turner  and  Mr.  Sliadwell  applied  ex  parte  for 

^^rty  to  enter  an  appearance  for  the  Defendant,  under 

29th  Order  of  May  1845  (c),  which  provides  that  if 

Defendant  is,  *^  when  within  the  jurisdiction  of  the 

duly  served  with  a  subpcena  to  appear  to  a  bill, 

"and 


A  Defendant, 
out  of  the 
jurisdiction, 
having  ap- 
pcai'ed  and 
answered, 
the  bill  was 
amended. 
The  subpcena 
was  served  on 
the  Defend- 
ant's solicitor, 
but  who  did 
not  enter  an 
appearance. 
The  Master 
of  the  Rolls 
declined 
giving  liberty 
to  the  Plain- 
tiff to  enter 
an  appearance 
for  the  De- 
fendant under 
the  29th 
Order  of  Mat 
1845. 


O)  Ordines  Can.  14. 
C*)  lb.  219. 


(c)  /*.294. 
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18£1. 


ZULUETA 
ViNEKT, 


'^  and  refuses  or  neglects  to  appear  thereto  within  ei 
days  after  such  service^"  the  Plamtiff  may  apply  to  t 
Record  and  Writ  Clerk  to  enter  an  appearance  for 
Defendant ;  who  is  to  do  so  upon  being  satisfied  *'  t 
the  stibpcena  was  duly    served  upon  such  Defem 


personally  or  at  his  dwelling-house  or  usual  place 
abode."  (a)      They  submitted  that  the  Defendant  m 
be  considered  within  the  jurisdiction  by  hia  atto: 
he  having  appeared  and  answered,  and  thereby  brouj^ 
himself  within  the  jurisdiction  of  the  Court. 


:ht 


'    The  Master  of  the  Rolls.  I  have  reason  to  belie 
that  such  an  application  has  been  refused  by  two  of  t 
Vice-Chancellors,  and  also  by  the  Lord  Chancellor  (< 
You  must  apply  to  the  Lord  Chancellor  (c). 


(a)  The'29th  Order  expressly 
provides  for  the  case  of  a  De- 
fendant *'  unthin  Uie  jurisdiction 
of  the  Cottrt,**  and  the  case  of 
entering  an  appearance  for  a 
Defendant  *'  out  of  the  juris- 
diction **  is  provided  for  by  the 
33d  Order  of  8th  Mat/  1845, 
Art.  4.  Ordines  Can.  29a  The 
effect  of  allowing  the  Plaintiff  to 
enter  an  appearance  at  the  ex- 
piration of  eight  days  for  a  De- 
fendant resident  in  Cuba^  under 
the  29th  Order,  would  be,  to 


visit  the   Defendant  with  ib 
penal  consequences   of  a  dis- 
obedience of  a  process,  of  whicfa^ 
from  his  residence  at  a 
he  could  not  by  possilulily  iiav9 
any  notice. 

(b)  See  the  Marquu  ofEertr 
ford  V.  Stdtte^   13  Simons,  489^^ 

(1845X  an<l  ^^^*^  ▼•  Godden 
IDeG.JtS.  126.(1847). 

(c)  It  appears  that  the  ordex 
was  made  by  the  L.  C.  on  tb» 
12th  of  March:  3Mac  4* 
246. 


^he 
•b> 


p-  tbe 

^Sich, 
^3ce, 
save 


er 
die 
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1850. 


MONEY  V.  JORDAN.  Bee.  i.  o.  12. 


CEDING  S  at  law  having  been  commenced  Where  the 
lliam  Jordan  and  wife,  and  George  Money^  junction  is 

tors  of  one  MarnelL^  against  James  Money.  «J«8o^ved  ^"h 

,  '    ^  ,  .     .        respect  to  two 

Money)  filed  his  bill  against  the  FLuntiffs  out  of  three 

ting  equitable  grounds  for  relief,  and  praying  ^Jjf"!^^*^^ 

n  injunction.     On  the  3d  of  April  1850,  the  contempt  of 

,  ,  .      1    .  .     .  J     Court  for  the 

ijunction  was  obtained  to  restram  proceed-  ^1,^^^  ^j^g^. 

le   action.     Jordan  and   wife  put  in  their  wards  to  go 

id,  on  the  12th  of  July  1850,  obtained,  as  of  action. 

m  petition  at  the  Rolb,  an  order  nisi  to  dis-     .  ^°  ^]^^^ 

*     ^  nist  to  dis- 

ijunction.  solve  the 

common  in- 
junction was 

5th  of  August^  cause  was  shewn,  and  it  was  obtained  by 
that  the  said  injunction  do  stand  dissolved."  thrce^co-^ 
•  dissolving  the  injunction  was  in  general  PinintifTs  at 
hough  George  Money ^  one  of  the  Plaintiffs  absolute  gene- 
l  not  put  in  his  answer.  "^"^  ""^  "o^ 

^  as  to  the  two 

onl}'.     Held, 

md  wife,  in  their  own  names  and  using  that    J^^'  they  were 
Money ^  thereupon  proceeded  in  the  action,  contempt  by  . 
id  the  Plaintiff  in  equity.  J?S?ng  in 

the  names  of 

m  was  now  made  to  commit  the  Defendants  the  order' was 
i  wife  for  a  breach  of  the  injunction,  by  pro-  afterwards 

t.        varied,  and     \ 

ceedmg  the  Plaintiff.  ' 

who  had  been 

be  meanwhile,  was  set  at  liberty  on  undertaking  to  confess  judgment, 

he  might  not  afterwards  say,  that  the  judgment  had  been  satisfied  by 

n. 

,  where  a  common  injunction  issues  against  several  Plaintiffs  at  law,  it 
lissolved  until  all  their  answers  come  in  ;  but  there  are  exceptions  to 
he  practice  in  such  cases  stated.; 
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1850*       ceeding  In  the  action  in  the  name  of  George  Mtmej/j 

^^^^^"'^    who  had  not  answered,  and  as  against  whom,  the  Plain- 

V.  tiff  contended,  the  injonction  had  not  been  dissolved. 

Jordan. 

Mr«  Turner  and  Mr.  BateB  in  support  of  the  moti<m« 
The  injunction  has  never  yet  been  dissolved  as  to 
George  Money ^  and  the  other  Defendants,  having  used 
his  name  in  the  proceedings  at  law,  have  been  gnilty  of 
a  contempt  of  Court  and  breach  of  the  injunction. 
Though  the  order  dissolving  the  injunction  is  general  in 
its  terms,  yet  it  is  to  be  construed  with  reference  to  the 
order  nisi  and  petition  on  which  it  was  founded.  In 
Lewis  V.  Smith  (a)  an  order  nisi  was  obtained,  by  two 
out  of  five  Defendants,  to  dissolve  generally,  and  it 
was  objected,  that  it  ought  to  have  been  obtained  as  to 
those  Defendants  only  who  had  answered  and  applied 
for  the  order  nisi;  but  the  Court  said,  it  "must  construe 
it  to  be  an  order  to  dissolve  the  injunction  as  against  the 
Defendants  upon  whose  petition  it  was  obtained."  Here 
the  order  dissolving  the  injunction  is  to  be  similarly 
construed.  They  also  cited  Joseph  v.  Doubleday{b\ 
Nanney  v.  Vaughan  (c),  Macgregor  v.  Cunningham  (d). 

Mr.  Roupellf  for  George  Money,  did  not  oppose. 

Mr.  Willcock,  for  Jordan  and  wife,  argued  that  there 
was  no  breach  of  the  injunction,  and  he  stated,  that 
the  Defendants  had  not  had  sufficient  time  to  prepare 
their  defence  to  the  motion. 

The  Master  of  the  Kolls. 

I  cannot  have  the  least  doubt,  but  that  where  two 
out  of  three  Defendants  put  in  their  answers,  they 

have 

(a)  7  Beavan,  470.  (c)  8  Simons,  439. 

(b)  1  Ves.  ^  B.  497.  (d)  16  Simont,  365. 
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right  to  move  to  dissolye  the  common  in-       1850. 
1  as  to  themselves^  and  if  the  Court  sees  that 
motion  ought  not  to  be  maintiuned^  it  is  its  duty 

0  an  order  for  that  purpose,  but  the  order  is 
ily  limited  to  them  alone,  and  does  not  dissolve 
mction  as  against  the  rest.  Supposing  that  to 
case  here,  I  have  a  strong  feeling  that  the  par- 

1  not  a  right  to  proceed ;  but  I  have  consider- 
ubt  as  to  the  form  of  the  order.  It  is  by  con- 
only,  that  the  injunction  was  dissolved  as  against 
» Defendants  only :  it  is  expressed  in  terms  so  large 
omprehend  all.  If  that  was  a  mistake  I  would 
rmit  the  Defendants  to  avail  themselves  of  it 
olion  being  to  commit  the  Defendants,  and  no 
nt  opportunity  having  been  given  them  of  afford- 

explanation  of  their  conduct,  I  think  I  must 
le  the  matter. 

a  of  opinion  that  when  the  common  injunction 
lived,  with  respect  to  two  out  of  three  Plaintiffs 
» it  is  a  contempt  of  Court  for  the  three  after- 
to  go  on  with  the  action. 


motion  was  again  resumed  before  the  Master  of       Dec.  9. 
>lls,  at  the  Privy  Council  chamber,  when 

WiUcock  argued,  that  there  had  been  no  breach 

injunction,  for,  according  to  the  terms  of  the 

it  had  been  wholly  dissolved  on  the  former  occa- 

—  that  it  was  evident  that  George  Money  was 
in  collusion  with  the  Plaintiff  (his  relative),  to 
the  proceeding  against  him  at  law,  and  as  the 

iff  had  purposely  abstained  firom  pressing  for 

e  Monetff^  answer,  the  Court  had  power  and  ought 

lolve  as  to  all  the  Defendants. 


Mr. 
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1850.  Mr.  Turner,  in  reply. 


The  Masteb  of  the  BoLts  sai^,  that  if  the  intention 
of  the  order  had  been  to  dissolve  as  to  Jordan  and  wife 
nlone^  it  should  have  been  so  ej^prcssed,  and  that  u}  cm 
an  order  expressed  like  the  present^  he  could  not  treat 
the  two  Defendants  as  having  committed  a  breach  of 
the  injunction  bj  proceeding  at  law  in  the  name  of 
the  three. 


Dec.  12.  i^  ^»ag  uow  moved,  on  behalf  of  the  Plaintiff,  thaL 

both  the  orders  nisi  and  absolute  of  the  12th  of  Jufy 
and  the  5th  of  Avffust,  respectivelj,  might  be  dischai^gedi 
or  that  the  same  might  be  juried ;  and  that  the  injunc- 
tion might  be  declared  to  be  dissolved  as  against  Jordan 
and  wife  alone,  and  that  they  might  be  ordered  to  dis- 
charge the  Plaintiff  out  of  custody. 

Mr.  Turner,  Mr.  R.  Palmer^  and  Mr.  Bates^  in  sup- 
port of  the  motion. 

^  The  order  of  the  5th  of  August  ought  to  be  rectified, 
for  it  was  never  intended  to  dissolve  as  to  Defendants 
not  present  on  the  motion.  It  is  either  drawn  up  in- 
correctly or  ambiguously,  and  in  either  case,  the  matter 
ought  now  to  be  set  rights 

As  the  Plaintiff  was  arrested  pending  the  operation 
of  an  erroneous  order,  he  ought  to  be  placed  in  the  same 
situation  as  be  would  have  been,  if  the  order  had  been 
drawn  up  properly,  and  he  ought  now  to  be  discharged. 
The  case  is  similar  to  Franklyn  v.  Thomas  {a\  where 
a  Defendant  to  a  bill  praying  the  common  injunc- 
tion, 

(o)  3  Mer.  226. 


Job  DAN. 
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tion,  demurred,  pending  which  the  Plaintiff  was  taken        1850. 

in  execution.     The  demurrer  being  afterwards  over-        m^ne^ 

ruled,  the  common  injunction  issued,  and,  upon  an  ap-  v. 

plication  to  discharge  the  Plaintiff  out  of  custody,  on 

the  ground  thitt  the  deiriurrer  being  over-ruled,  the 

parties  were  entitled  to  be  replaced  in  the  situation  they 

would  have  been  in  if  no  demurrer  had  been  filed,  the 

application  was  opposed  on  the  ground  that  the  parties 

would  not,  by  granting  it,  be  placed  in  the  situation 

in   which  they  would  otherwise  have  stood,  since  the 

judgment  had  been  satisfied  by  the  taking  in  execution, 

tmd  diat  if  now  discharged,  the  debt  would  be  gone.    It 

was  ordered,  that  the  Plaintiff  should  be  discharged  on 

hiff  undertaking  again  to  confess  judgment^  so  that  he 

might  not  afterwards  say  that  the  existing  judgment 

and  debt  had  been  satined  by  the  execution  from  whidi 

lie  was  so  discharged 

Mr.  Boiipell  and  Mr.  Chapman^  for  George  Money ^ 
'k.ook  no  port  in  the  motion. 

Mr.  Willcoch     This  is  a  mere  collusive  proceeding 

"between  the  Plaintiff  and  his  relative  George  Money. 

ISMr.  and  l^Irs.  Jordan  alone  are  beneficially  entitled  to 

"^he  debt  due  from  the  Plaintiff.     They  commenced 

X^rooeedings  at  law  in  January  1850,  and  although 

George  Money  had,  from  the  death  of  the  testator  in 

^843,  omitted  to  prove  the  will,  he  did  so  immediately 

^n  the  commencement  of  the  proceedings  against  the 

ZPlftintiff,  vizb  on  the  1st  of  February  1850,  merely  'for 

'the  purpose  of  embarrassing  the  real  Plaintiffs  in  the 

suction,  and  he  then  delays  putting  in  his  answer^  in 

^ider  that  the  injunction  may  be  continued. 

George  Money  is  a  mere  nominal  party,  having  no 
beneficial    interest,   and    Mr.   and  Mrs.  Jordan  were 

entitled 
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entitled  to  make  nse  of  his  name  at  law,  and  it  admiti 
of  some  doubty  whether  they  might  not  have  continued 
the  action  in  his  name,  notwithstanding  tiie  injunction 
In  Montague  v.  Hill  (a),  Lord  Lyndhur$t  doubted] 
whether  the  proceedings  of  the  assignee  of  a  bond  ii 
the  name  of  the  obligee  were  stayed,  by  an  injunctioi! 
which  restrained  only  the  assignee,  his  counsellors  and 
agents. 

It  was  quite  competent  to  the  Court  to  dissolve  the 
injunction  entirely  on  the  former  occasion,  and  therefore 
it  is  not  to  be  assumed,  that  the  order  was  erroneously 
drawn  up.  In  Kilby  v.  Stanton  (b),  two  executors  were 
appointed:  one  proved  and  the  •  other  declined  to  act 
An  action  was  commenced  by  the  acting  executor 
against  a  debtor  to  the  testator  in  the  name  of  both 
executors.  On  bill  filed,  the  debtor  obtained  the  com- 
mon injunction  for  want  of  answer.  The  acting  exe- 
cutor subsequently  put  in  an  answer,  and  on  an  affidavit 
that  the  other  executor,  who  resided  abroad,  refused 
to  act  or  put  in  any  answer,  the  Court  granted  an  order 
nisi  to  dissolve  the  injunction. 


Although  tiie  Court  of  Exchequer  acted  somewhat 
differently  in  Prince  Y.Haydin{c),  yet  in  the  subse* 
quent  case  of  Bowles  v.  Ojt  {d),  the  Chief  Baron  said : 
"  I  think  the  decision  in  Prince  v.  Haydin  very  ques^ 
tionable."  The  order  in  this  case,  considering  the  cir- 
cumstances, was  perfectiy  correct. 


The  Plaintiff  ought  not  to  be  discharged,  for  no 
agreement  or  undertaking  would  restore  the  right  of  th& 
Defendants  to  take  him  again  in  execution;  2  Tidd's 

Pr. 


(a)  ^Russell,  128. 
(^3  2  r.  4-  Jer.  75. 


(c)  3  r.  cj-  Jer.  190. 

(d)  1  V.  4-  Col.  {Exch.)  p.  475. 


-Baylor  v.  Middleton  (i)  and  the  cases  cited  on  the 
ioinner  motion  were  also  cited. 

Afr.  Turner  was  only  called  on  to  reply  as  to  the 
^^>miB  of  the  order,  and  he  said  there  were  no  inter- 
'^^xiing  judgments. 

^Z^he  Masteb  of  the  Rolls. 


this  case^  the  Plaintiff  filed  a  bill  to  restrain  three 

-^-'^fendants  from  prosecuting  an  action  at  law.     Two  of 

"^^xra  answered^  and  then  applied  for  and  obtained  an 

^^^^r  nisi  to  dissolve  the  injunction.     The  petition  for 

^^  order  truly  stating^  that  the  action  was  brought  by 

^*^^  three^  and  truly  stating  that  two  only  had  answered 

^^d  asked^  in  general  terms,  for  the  dissolution  of  the 

^^junction.     Nevertheless,  the  order  was  drawn  up  for 

^^  dissolution  generally,  which  I  have  ascertained  is  the 

^^^nal  form.     One  question  which  arises  in  this  case  was 

^^^der  my  consideration  in  the  case  of  Lewis  v.  Smith^c); 

^^d  I  was  then  of  opinion,  as  I  am  now  of  opinion, 

^liat  though  the  order  nisi  is  not  drawn  up  in  strictly 

^^scorate  terms,  yet  that  it  is  such  as  to  enable  the 

Ciourt  to  give  to  the  order  the  construction  which  the 

justice 

(a)  8th  ed.  (-*)  7  Beavan,  470. 

(b)  2  Mad.  13L 
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-.1173  (a).  A  warrant  of  attorney,  in  the  terms  of  1850. 
Jf^:ranklyn  v.  ThonuiSy  would  not  put  the  Defendants  in 
same  situation  as  to  the  priority  of  their  judgment, 
others  might  proceed  and  rank  before  them.  The 
XI>^endants  will  consent  to  the  Plaintiff's  discharge 
u;KX)ii  payment  of  the  money  into  Court.  At  all  events^ 
b^  ahonld  not  be  discharged  until  Jordan  and  wife  have 
an  opportunity  of  moving  to  dissolve  the  injunction 
to  George  Money. 
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1850.  justice  of  the  case  requires,  and  to  consider  it  as  aa 
order  nisi  to  dissolve  the  injunction  as  against  those  who 
applied  for  it,  and  not  as  agwist  any  other  person.  The 
time  having  arrived  for  shewing  cause,  the  case  was  dis- 
cussed, on  the  merits  stated  in  the  answer  of  the  two 
Defendants  who  had  answered,  and  on  their  behalf 
alone*  As  far  as  I  can  collect,  it  was  never  drawn  to 
my  attention,  that  there  was  any  question  as  to  dia^ 
solving  the  injunction  as  to  the  third  Defendant.  It 
might  probably,  however,  have  been  argued,  on  the 
part  of  the  Defendants,  that  the  injunction  ought  to  be 
dissolved  generally,  and,  without  adverting  to  the  fact» 
that  the  order  nisi  had  been  obtained  on  the  application 
of  two  Defendants  only,  and  that  the  case  was  then 
being  discussed  on  the  merits  disclosed  in  the  answer  of 
those  two  alone. 

The  practice  of  the  Court  in  cases  similar  to  the  pre* 
sent  is  not  well  settled :  there  is  some  obscurity  which 
creates  an  apparent  difficulty,  but  there  is  no  doubt  as 
to  the  general  rule,  that  if  an  injunction  to  restrain 
proceedings  at  law  is  obtdncd  against  three,  those  three 
must  answer  before  the  injunction  can  be  dissolved 
ugaiust  them.  The  consequences  of  an  opposite  doc- 
trine are  obvious :  the  case  may  be  such,  that  the  only 
Defendant  who  has  answered  happens  to  know  nothing 
whatever  respecting  the  matters,  and  all  the  facts  may 
bo  within  the  knowledge  of  the  other  Defendant  alone 
who  has  not  answered :  this  may  be  a  peculiar  case ; 
but  it  shews  the  importance  of  the  rule.  On  the  other 
handy  there  may  be  exceptions  to  this  rule :  and  great 
injustice  might  result  to  Fhuntiffs  at  law,  if  that  were 
not  BO ;  thus  in  the  case  frequently  mentioned,  where 
tho  only  party  interested  and  who  alone  knows  the 
>vliolo  ociuity  has  answered,  it  would  be  a  great  injus- 
tice if  he  wcix'  to  bo  restrained  for  ever  from  taking 

any 
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any  step  in  his  action,  because  of  the  disobedience  of 
SQOoie  other  Defendant,  in  not  patting  in  his  answer. 

The  only  question  is,  whether  this  matter  ought  not 
to  be  brought  to  the  distinct  attention  of  the  Court* 
A  case  has  been  cited  of  KiJby  v.  Stanton  {a)  in  the 
Court  of  Exchequer.  There,  one  of  two  executors  had 
answered ;  and  the  other,  who  had  not  proyed,  was  in 
Ireland:  he  refused  to  put  in  an  answer,  and  a  difficulty 
arose  in  obtiuning  an  order  niiu  The  Court  thought 
r^ht  to  receive  an  affidavit  of  the  refusal  to  answer, 
and  granted  the  order  niri.  There  can  be  no  doubt 
that,  somehow  or  other,  the  matter  ought  to  be  drawn  to 
tbe  attention  of  the  Court.  If  I  had  known  the  real 
ttate  of  the  case,  what  must  have  been  the  order  ?  I 
lad  no  motion  to  dissolve  the  injunction  agunst  the 
hree:  the  only  question  was,  whether  the  injunction 
«ight  to  be  dissolved  on  the  merits  confessed  by  the 
navrer  of  the  two.  A  motion  might  have  been  made» 
r  it  had  been  proper,  to  dissolve  the  injunction  alto- 
letlier,  on  the  answer  of  the  two ;  but  then  the  matter 
roald  have  been  brought  before  the  Court,  and,  either 
•n  the  answer  of  the  two  or  on  affidavits,  the  opinion  of 
he  Court  would  have  been  obtidned,  whether  tiie  in- 
unction ought  or  ought  not  to  be  dissolved  altogether. 

The  construction  to  be  put  on  this  order  under  the 
circumstances  is,  that  the  order  to  dissolve  was  only 
against  those  who  were  in  a  situation  to  apply  and  did 
apply  for  the  dissolution,  and  not  further;  for  the 
Plaintiff  did  not  think  fit  to  move  to  dissolve  against 
the  other  party,  on  the  ground  that  that  other  party  did 
not  think  fit,  or  had  not  been  compelled,  to  answer. 

lai^ 


Vol.  XIIL 


(o)  2Y.SfJ.  75. 
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l«*t 


9. 


'*  I  am  therefore  dearly  of  opinion,  that  fhia'oidtf 
not. only  erroneous  but  irregular,  because  it  diesolTei  - 
the  injunction  against  the  three,  when  no  application  . 
Was.made  to  dissolve  against  those  three :  .the  order  nuT^- 
had  been  obtained  as  to  the  two  only. 


I. 


•  I 


d  ^I  feel  some  distress  in  tiiis  case,  for  I  canaot .  help«a 
seeing  :ihat  the  Flainti&  at  law,  by^  tba^purse  they* 
ksire  thought  fit  to  pursue  and  bom  tbs  way  in  wBichH 
die  oise  Js  broug^  forward,  are  jK>t  ^gettiBg  the  i%lit=i 
ai^law  io  which  they  are  entitled*  From*tb^  ahower^ 
tiiereaj^iear*  to  be  no  equity  to  restraia  their  actkm^ 
aad  that  may  be  so ;  but  I  cannot  proceed  on  tlidc* 
Answer  alone.  ' 


'i  . 


'The  finit. application  was  to  commit  for  ocmten^  V  I 
itiU  cf  opinion^  taking  the  order  as.  it  was  draws  uofi 
tintt,  i^hmyott  proceed  to  enforce  it  in  a  eonit*  ofjoaimir 
it/ooght  to  be  sd  expressed,'  that  the  party  bovBi  in 
ebof  it. may  cleady  see  what  he  iff  boundia  do  -oifi&i 
ablBCain  fiibm  doing,  and  I  am  also  of  typinien^diat  loog^ 
notto  punish  them  for  disobediaus&  It  is  a  dififatent 
queBlioh,  whether  this  order  is  oorrtet  under  .tWtaiw 
eomsianoes,  and  if  it  is  not,  whether  I  ought'  nucbttil 
ma]s»  the  Defendants  place  thd  Plaintiff  in  the'^oofi* 
dition  in  which  he  would  have  been,  if  this  order  had 
been  correctly  drawn  up. 


""I 


Whose  is  the  error?  Both  parties  were  present  whev 
tlie  order  was  drawn  up,  and  it  must  have  been  kno^ns' 
to  both,  what,  accorduig  to  the  practice,  was  tlie  iBten« 
tion  of  the  Court  The  order  was  applied  for  on  an 
order  mti  obtained  by  two,  and  admitting  that  die  tiiird 
Defendant  had  not  answered,  and  I  am  informed,  that 
i£  the  real  facts  of  the  case  had  been  disclosed,  there 
is  no   Registrar   who    would  not   have   confined   the 

order 
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otfder  abiolote  to  fhcMe  Defendants  who  made  the  ap* 
plioation. 

I  consider  the  order  wrong,  and  I  must  therefore      Jordan. 
^ovrect  the  error,  and  make  an  order,  taking  as  my  model 
-t^liat  which  was  made  by  Lord  EUan  in  FranUyn  y* 
gliomas  (a). 

(a)  3  Mer.  225. 


SCOTT  V.  WHEELER.  -^^^  ^^' 

•  ■   ••  »  . 

#^)rB  0f  the  Defi^ndants,  WUKam  Wheeler^  had  ap-  A  Defbodant 
^^^  peercd  t6,the  original  biU  by  BIr.  Rokbufm,  his  jJ^iTb/T 

«•-  tolidtor » 

.  theorif^iial 
suit,  but  not 
supplemental  bill  was  afterwards  filed;  but   the  in^eto^Ie- 

«*eitor  not  haying  appeared  iot  WiSkm  Wheeler^  an  gSj^TSi. 

^***^  was  entered  for  him  by  the  Phunti£  teinpt,went  to 

reside  abi^MuL 
■    Tbe  Coiut 


•  r 


altachmeBi  issued  agunst  the  X>efendant,  who  2|[^|^  ^^ 
^^^s^t  abvooidty  where  he.  was  still  rending.     A  difficulty  aoUcittfr  of  the 
9^^«ined  ia  serving  bim  with  a  replication  in  the. sup-  pw>ceedin« 
^Jet^entd  «uV  hTnot  Uviiig  appeared,  thema  by  .  Z^'T' 

^^^H^tQT.     Application  was  made  to  Mr.  JMimm  to  ^^^  K 

^^^Qept  semce,  but  he  had  not  consented  thereto. 

'      •     -  .-.       ■    V  -  •    ...'     .     •     ■-   ■ 

;  ^}4r.  Jamei  Anderson,  on  behalf  of  the  Plaintifi^,  now  .. 
^^i^oved,  in  the  terms  of  the  19th  Order  of  the  26th  of  > 

'.OcCoier  1842  (a)«  that  service  of  **  all  writs,  notioes, 
^^den,  warrantSt  rules,  and  other  documents,  proceed* 
^1^  and  written  communications,  not  requiring  per- 
sonal 

(a)  Ordmei  Can.  214. 

E  2 
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sonol  service,"  in  the  supplemental  causey  upon.  Mr—— 
Robimim  might  be  good  service  on  the  Defendant,  := 
Wiaiam  Wheeler. 


The  Masteb  of  the  E0LL8.  You  may  take  the  01 
1  the  terms  of  the  general  Order. 


Ahrck  17. 18.  QUENNELL  v.  TURNER. 

K  tentator        TN  1820,  upon  the  marriage  of  the  testator  Gear • 

ihe'^^riM  Turner,  he  executed  a  settlement  and  bond,  wheret= 

■tandioginhii  be  became  bound  to  pay  to  his  wife,  in  case  of  h-_   ■■ 

public  runds"  surriving  him,  an  annuity  of  200i.  a  year  for-  lif^         - 

with  the  pay.  bar  of  dower, 
mentor  an 
annuity.     He 

Ihid^gTh  J      ■**  *^®  *™^  °^  making  hia  will,  and  at  his  death,  t"» 
ovD namcbut  testator  was  tenant  for  life  of  the  Bums  of  431911  N^^b 
xUAw^tei-    4  P«r  cents.,  2481/.   3  per  cents,  reduced,   and  IS^CU 
wts  in  funils     3^  per  cents.     He  was  also   absolutely  entitled  !(»■ 
the  names  oT    moiety  of  these  sums,  all  of  which  were  standing  in  fcZs- 

tnistecfl.  names  of  trustees,  and  were  subject  to  the  payment  x>f  * 

Held,  thit  J  r  J 

!iuch  intereits  legacy  of  500/.  He  was  also  entitled  to  a  moiety  (^^ 
witi't'he^*^  some  freehold  and  copyhold  estates  in  Surrey;  on^^ 
nuity.  part  of  which  consisted  of  the  Collick  Moor  Famiy  com— ^ 

f\^^t\»      priaing  132  acres  of  copyhold  and  92  of  freehold  land 
freehold  here-  intetnuied, 

ditanemti  and 
■one;  in  the 

aoQuity  due  from  liim  on  bond  to  A.,  and,  subject  to  the  paynwot  of 

il>',  he  devised  and  bequeathed   the  name  to  £.     He  then  gave  the 

miduc  of  his  ri-al  and  personal  estate.  "  xubjnrt  db  to   his  personal  estate  to  the 

|«ymcni  of  liis  debts  and  legacies,"  to  C.     Held,  that  the  general  personal  estate 

ma  not  exonerated  Irom  the  [layment  of  this  annuity. 

Copyholds  held  not  to  pos.s  under  a  devise  of  "all  and  every  my  freehold  here- 

iitid  estate  in  ihccuiniy  oi Surriti"  although  tile  freeholds  and  copyholds 

—  Client,  in terniixeil,  und  usually  let  together. 
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inteirxnixed^  and  usually  let  together.     There  were  also 
20  other  acres  of  copyhold,  not  intermixed. 

By  his  will,  dated  in  1835,  he  expressed  himself  as      Turner. 

follows :  —  **  First,  I  confirm  the  settlement  made  on 

^y  marriage,  with  my  present  dearly  beloved  wife  EUen 

^eliora  Turner^  whereby  an  annuity  of  200i  is  secured 

to  my  8iud  wife  during  the  term  of  her  life.    And  I  do 

*^ereby  charge  and  make  chargeable  all  and  every  my 

behold  hereditaments  and  estate  in  the  county  of  Surrey^ 

monies  standing  in  my  name  in  the  public  funds,  with 

^*^^  payment  of  the  said  annuity  to  my  said  wife,  and  do 

^^olare  my  will  to  be,  that  the  same  annuity  shall  be 

I^^d  to  her  free  from  all  expenses  and  deductions  what- 

^^^^ver.     And,   subject    to  the  payment  of  the  said 

^^^^mity,  I  give,  devise  and  bequeath  the  same  freehold 

^^^"^ditaments  and  estate,  and  money  in  the  public  funds, 

^^>     my  niece  and  godchild  Sarah  Quennell,  her  heirs, 

^^ccutors,  administrators  and  assigns  for  ever." 

Se  afterwards  proceeded  thus :  —  **  All  the  rest  and 

^^^^due  of  my  real  and  personal  estate,  of  what  nature 

^^  kind  soever  and    wheresoever,  subject,  as  to  my 

P^^nonal  estate,  to  the  payment   of  my  just  debts, 

^^^neral  and  testamentary  expenses,  and  the  l^acies  here- 

^ii^fter  bequeathed,  I  give,  devise  and  bequeath  unto  my 

*^d  dearly  beloved  wife  Ellen  Meliora    Turner,  her 

^^rs,  executors,  administrators  and  asugns." 

He  then  gave  small  legacies,  **  amounting  to  3921  in 
^«  whole,  '''to  be  paid  out  of  his  personal  estate,"  and 
^e  appointed  his  wife  executrix. 

The  testator,  at  his  death  in  1840,  was  entitled  to 
tbe  above  property ;  but  he  had  not,  either  at  the  date 

ItZ  of 
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1851. 


.QUBHMBLL 

ff. 

TUBMBR. 


of  his  will  or  afterwarda^  anj  stock  frtimiing  iir  lus 
name,  except  as  trustee  for  other  persons. 

Under   these   oiienmstances,    the  .following'  three 
questions  aiose :  — 

.  •  -  > « 

1st   Whether  the  interest  of  the   testator  in 
4took  standing  in  the  trostees'  names  passed  to 
iiuitmellf  under  his  bequest  of  ^ monies  staiuBngi 
my  name  in  the  publio  funds." 


'    2ndl7.  Whether,  the  freeholds   &a   were  oj 
with  the  annuity  of  2002.  a  yeai^  in  exoneration  of 
personal  estate^  and 

•      ■  ■      ■ 

Sdly,  Whether  the  copyholds  passed  under,  the 
of  the  testator^s  **  freehold  hereditaments  a&d  estate 
the  county  of  Surrey  J* 


Mr.  Turner  and  Mr.  Piggott  for  the  Plaintiff 
^^enMelL    First,  the  testator's  beneficial  interert  ia 
stock  standing  in  the  trustees'  name  passed  to  his 
There  is  an  error  in  description,  but  there  can  be 
doubt  of  the  testator's  intention,  and  the  rule  of  law   m 
•this :  — faha  demanstratio  non  noeet     There  are  mmxMj 
cases  in  which  legacies  of  stock,  though  erroneoaai[7 
described,  have  been  supported.      Thus,  in  Jioar  ^^ 
Geary  (a),  a  testator  left  his  widow  <'  7002.  cental  JSiT^ 
India  stock,  in  which  he  was  then  interested,  posseoec^ 
of  or  entitled  ta"    He  had  then  no  East  Imdia  stod^; 
but  there  was  700/.  Bank  stock,  to  which  his  wife  was 
entitled  as  executrix,  which  he  afterwards  transfened 
into  his  own  name.     Lord  Hardwiche  held,  that  tlus 
was  a  Talid  bequest,  though  erroneous  in  the  description. 

He 

(a)  1  rci.  sen.  255. 
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H»  uMt  "  Sappodng  the  testator  had  tii!^  stoeb?  in       ^^1* 
A  owti'  Aaxxie,  lumng  &o  oth^ ;  it  %ould  ufidtnd[)fedfy     Qmniif Hi. 
Mto,  being  only  error  deman$tretH€ni$,  and  ihe-^dfcdb 
fiiM  India  Aovid  be  rejected.     Why  if  tliia  i^'  gtUt^ 
iiiBtidce  than,  the  devifle  of  a  blaek>  having  oiAj  a  '^laith 
i€Nr86 ;  where  the  word  blaok  flbould  be  rejeoted,'^  -    *  • 


Tovfont. 


v' 


1"  J 


Agaan^  vk-Deb^on  y^  Waterman  (a),  a  testator  b^ 
lOMithed^''  7(KML  capital  stckA:  in  the  8  peit^  cent  €^ 
taUiaUd  Bank  AnnuiHei,  part  of  the  stock  <jir  thai 
lenotmnation  then  standing  in  his  naine*^  in  the  bank 
Moka*;  and  >  It '  appeared  that  he  possessed  Souik'Si^ 
di$MtUi9e^Y^^  The  Master  of  the  BoHs  suppolrtiBd  ttte 
tegiiefs  sayii^i  '-^The  state  of  the  ^testator's  property 
DB%de  it  manifest,  that  he  was  under  a  mistake  as'  to  the 
pnrticnlar  stodc  belonging  to  him ;  but  Whatever  sloek 
it  moR,  he*  certainly  intended  to  ^ve  the  snm  of  700£; 
part  of  it,  to  the  Plaintiff'' 


I.*' J 


?■  .^ 


in  OalMm  y.  Nobk{b\  '*  the  testator  bequeathed  all 
hia  mon^  in  the  Bank  of  England  to  his  danghtdra 
II  Appeared  that  he'  never  had  money  in  the  Bank,  but 
waa  entitled  to  some  3  per  c^its*  and  6  per  cents«  Bank 
Anwitiea  The  Court  held,  that  the  Bank  Annuities 
passed,  though  the  testator  had  certainly  repressed  hinih- 
aelf  vay  inaccurately ;  and- compared  the  case  to  that  df 
an  inconect  description  of  the  intended  legatee/' 

.In  Penticost  v.  Ley  (e),  a  testatrix  bequeathed  lOOOL 
Long  Annuities,  '^  now  standing  in  my  name  or  in  trust 
for  me."  At  the  date  of  the  will  the  testatrix  had  no 
long  annuities,  but  had  1000/.  3  per  cent,  reduced  an- 

» 

iniidea :  it  was  held,  that  that  sum  passed  by  the  bequest. 

lu 

(a)  a  Fei.  307.  n.  (6)  3  Mer.  691. 

lcy2J.4rW.207. 

R  4 
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Turner. 


In  Selwood  y.  Mildmay  (a)  the  testator  was  possessed 
of  4  per  cents.,  which  he  sold  in  February  1792>  and 
purchased  long  annuities  with  the  produce.  In  1796, 
he,  by  his  will,  gave  his  wife  the  interest  and  proceeds 
of  1250/.,  "  part  of  his  stock  in  the  4  per  cent,  an- 
nuities "  of  the  Bank,  for  life ;  and,  afterwards,  to  his 
relations,  in  certain  shares,  always  calling  it  his  4  per 
cent,  stock ;  and  he  disposed  of  the  residue.  The  Court 
admitted  extrinsic  evidence,  not  to  shew  the  mistake, 
for  that  was  clear,  but  how  it  arose,  and  established  the 
legacy.  The  authority  of  the  latter  case  is  not  affected 
by  the  cases  of  Miller  y.  Travers  (b),  HUcocKm  y.  IS$^ 
cocks  (c),  as  appears  from  Lindgren  y.  Lindgren{d). 
In  the  last  case,  a  testatrix,  in  1843,  made  seyeral  be- 
quests to  the  amount  of  1000/.,  *^oi  the  stock  3  per 
cent,  consols,  then  standing  in  her  name  in  the  books 
of  the  Bank  of  EnglandJ*  The  testatrix  had  not>  at 
the  date  of  the  will,  or  at  her  death,  any  stock.  Ii 
appeared,  however,  from  extrinsic  evidence,  that 
1840,  she  had  had  a  sum  of  1000/.  Bank  annaiti< 
standing  in  her  name,  which  she  sold  out  and  lent 
A*  B.,  he  paying  her,  down  to  her  death,  a  sum  equal 
to  the  dividends.  It  was  held,  that  extrinsic  eyiden< 
was  admissible  to  prove  how  the  mistake  in  descriptio: 
arose,  and  that  the  legatees  were  entitled  to  a  a 
equal  to  the  value  of  1000/.  consols  at  her  death. 

This  case  is  similar  to  those  where  mistakes  hay 
arisen  in  the  name  of  the  legatee ;  there,  the  Co 
finding  a  gift,  must  necessarily  ascertain  the  person  in 
tended  to  take.  Here  the  testator  plainly  intended 
^ve  something,  and  that  equally  must  be  ascertain 
There  is  a  distinct  gift  of  stock,  and  the  Court  must  di 
coyer  what  stock  the  testator  meant  to  dispose  of, 

evident 

(a)  3  Fesey,  300.  (c)  5  Mee.  ^  W.  870* 

{b)  8  Bing.  2^.  (d)  9  JBcavan,  358. 


CASES  IN  CHANCERY.  245 

^ence  being  admitted,  it  is  clear  that  he  intended  to        1851. 
of  the  stock  of  which  he  was  equitable^  though 


.       ,         ,  QuBMABUk 

toe  legal  owner.  o. 

TURKBR. 

Secondly,  the  general  personal  estate  is  primarily 

dmsiged  with  the  payment  of  the  annuity.     The  rule  is, 

th^^t  the  general  personal  estate  is,  in  the  first  instance, 

lisi.liie ;  it  is,  what  is  called,  the  *^  natural  fund"  for  the 

P^^ytneni  of  debts,  and  the  mere  charge  of  debts  upon 

^^zxother  fund  is  not  sufficient  to  exonerate  it.     It  is 

^^I^arly  settled,  that  it  is  not  enough  that  the  real  estate 

13  csliarged  with  or  dcTOted,  in  any  form,  to  the  pay- 

of  the  debts ;  it  must  be  shewn,  not  that  the  real 

is  charged,  but  that  the  personal  estate  is  dis- 

;  Boatle  y.  Blundell  (a).     This  is  not  a  case  of 

fund,  as  in  Rcberts  v.  Walker  (&),  as  explained 

^cmghton  y.  Jamei  (c).      Besides,  in  the  residuary 

he  ^yes  his  real  and  personal  ^estate  expressly 

^^^bject,  as  Id  his  personal  estate,  to  the  payment  of 

just  debts." 

^Shirdly.     In  the  devise  of  his  ^'freehold  heredita- 
and  estate^"  the  word  ^'  estate  "  is  not  qualified 
the  word  "freehold,"  for  otherwise  the  word  "  estate" 
^>^d  have  no  operation,  and  would  not,  as  it  was  in 
^^xxdcd,  extend  the  word  "  hereditaments."    The  copy- 
Ids,  therefore,  which  appear  to  have  been  intermixed 
let  with  the  freeholds,  pass  to  the  Plaintifil 

3fr.  Walpok  and  Mr.  Sydenham  Clarke^  in  the  same 

cited,  on  the  first  point,  Maekinley  y.  Sison  {d\ 

ere  a  testator,  having  a  power  of  appointment  over 

J)er  cents.,  professed  to  appoint  4  per  cents.,  and  it 

was 

<«)  I  Mer.  193.  and  19  Va.  (c)  I  House  Ld*.  Ca.  p.  438. 

&  \d)  8  iS^moiw,  561. 

(5)  \Rwu.^M^LniSAt. 


\^ 
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185  L  was  held  to  be  a  talid  ex^utiom  of ,  the  power  oyer  the 
3  per  centi3.,  though  the  description  was  eROneoos;  and 
Sheffield  v.  Fon  Donop  (a),  where  aa  appointaieiit  of  a 
sum  standing  in  the  English  bank  of  Coutts  &  Co.,  was 
held  to  be  a  valid  appointment  of  stock  in  the  namt  o 
trustees.     They  alao  cit^  1  Bap^  an  t^aciee  (Jt), 


On.  the  aecond  pointj  they  cited  Oueek]/  v.  ^'■^^ 
M«r  (e)»  where  a  testator  devised  all  hia  real  pro] 
to  trustees,  upon  trust,  in  the  first  places  subjeot.to 
payment  of  his  funeral  expenses,  of  ajiy  debts^  aad 
the  annuities  and  pecuniary  legiMues  ijiereinafter  h^ 
queathed»  for  his  son  for  ^fe,  ^q.  &a  ,  An^ 


giving  certain  annuities  and.  l^acie^  and  aftei?  gms^c 
his  furniture,  wines,  and  stores  to  hi/i  wife  for  life^  mdf 
aa  annuity  of  440/1  out  of  his  real  and  personal  e8faik» 
he  bequeathed  to  his  son  *^  all  his  pecsonaLprqperty^-afUr 
his  mother's  decease,  except "  some  plate.    It.waa  heUj^ 
that. the  personal  estate  was  not  exonemtediiram  the 
payment  of  the  debts,  &c.     They  also  cited  Dames  v. 
Aihford{d). 

On  the  third  point,  they  relied  on  Car.  v.  jSZ2Cm}i  (tf)^ 
where  C  gave  all  his  lands,  hereditaments,  &a  ']a.t|^ 
county  of  Durharoj  and  all  other  his  real  estate  \» 
trustees,  &c.  for  500  years  for  particular,  purpose^ 
and  afterwards  to  his  wife  for  life ;  it^  was  heUy.  ibat» 
as  all  the  estates  came  originally  from  the  wife^  the 
testator  could  not  mean  to  sever  the  copyhold  from  the 
freehold,  and  that  the  copyhold  lands  therefore  paased, 
•by  the  general  words  of  the  will ;  and  on  EdwatiM  t* 
Barnes (ff\  where  a  devise  of  ''all  my  freehold  and 

leasidiold 

.      (a)  7  Hare,  42.  (d)  15  Simony  42. 

(b)  P.  301, 4th  ed.  (0  3  Aik.  73. 

(c)  10  Beavan,  453.  (g)  2  Bmg.  K.  C.  258. 


/ 
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^^^ftnra jcmd^  and  aU  my  rmoney^"  &o.  and  all  other  my       IML 
P^spQjperty  whatsoever  and  whereaoever,  was  held  to  pass 
testj^toifs.P9pjhoId  property. 


«.   »,"-» 


►i  • 


Mr.  JRatg^dl  and  Mr.  &  P.  AmphUttt  for  the  widow. 

Tl^e  difficulty  in  this  case  arises  from  improperly 

thegiftof  the  stock  as  a  specific  legacy.    It 

iiol  a  specific^  but  a  general  legacy;  for  the  will, 

not  lat  i^  date  hut  at  the  death  of  the  testator» 

cavry^fiU  the  atock  standing  in  his  name  at  that 

^Ehe.^ft  i^  ambulatory,  and  dependent  on  there 

found,  at  the  death  of  the  testator,  stock  of  die 

4|»6oified  40  answer  the  description  in  the  wiU.  If 

testator  had  purahased  20,000/,  consols  after  the  date 

rhjfli  willi  wd  had  possessed  it  at  his  death,  his  niece. 

^"^iotfld  (dear^  have  b^en  entitled  to  it  ^  Under  a  gift  of 

myi  funded  propecty  to^.  and  all  my  books  to  JS«,  the 

^te^  would  only  take  property  of  those  descripticHOUBf 

TV'liiCh  existed  iit  the  testator's  deatL     In  The  Ikon  attd 

C^flpfty  «if  CSariit  Church  y.  Barrow  (a),  under,  a  be^^ 

"St^Ojit  of<  *'  all  my  pictures,  they  being  a  good  coUeiCf- 

it  was -held,  that  aftex^urchased  pictures  passed^' 

a  gift  of  any  ^cies,  as  of  a  flock  of  sheep,  fluc-^ 

Li  fFUde  v.  HoUzmeyer  (b)  it  was  held,  that 

ipft'of  ''all  I  am  possessed  of,"  passes  all  that  the 

[lay  have  at  his  death,  and  not  that  of  which 

rwas  possessed  1^  the  making  of  his  will.     The  words 

unamlMguous  if  the  subject  be  considered  flue- 

and  tibe  doubt  is  raised  by  considering  the  gift 

ic.    The  object  asked  is,  that  words  plainly  and 

^VDDleqaivocally  meaning  one  thing,  shall  be  construed  as 

"■Bfteaning  another  and  a  different  thing  <  —  to  change  the 

'"^mrds  ''money  standing  in  my  name  in  the  public 

fonds'*  into  "  money  standing  in  the  names  of  trustees  in 

•  .  a  suit,^ 

(«)  2Ambkr,  641.  .  (^)  5  Fes.  81 1. 
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1851.        a  suit,"  and  which  besides  is  subject  to  certain  deductions. 

QuRNNKix     ^^^  Plaintiff  seeks  to  introduce  extrinsic  evidence,  not 

V'  for  the  legitimate  purpose  of  clearing  up  an  existing 

doubt^  but  to  create  a  doubt  and  to  make  a  new 


The  rules  as  to  the  admission  of  extrinsic  evidence 
have  become  more  restricted  since  the  case  of  Miller 
V.  Traverit  (a).  You  may,  by  extrinsic  evidence,  €lear 
up  a  doubt  as  to  the  object  of  a  gift  when  he  is  in- 
accurately described ;  that  is  not  the  present  case. 
Again,  upon  extrinsic  evidence,  you  may  reject  an 
erroneous  description  of  the  subject;  but,  after  such 
rejection,  it  is  necessary  that  a  distinct  subject  of  the 
gift  should  remain.  Thus  if,  under  a  devise  of  an  estate 
A.  in  the  county  of  jS.,  it  happens  that  the  estate  is  in 
another  county,  you  may,  in  such  case,  reject  the  descrip- 
tive part,  leaving  the  gift  of  the  A.  estate  intact  The 
same  may  be  done  in  case  of  a  devise  of  the  A.  estate  in 
the  occupation  of  B. :  you  may  reject  the  description  of 
the  occupation :  but  here  no  such  operation  is  possible. 
This  subject  is  referred  to  in  a  recent  Treatise  on 
Wills  (b)  in  these  words :  —  ^^  It  would  be  dangerous 
however,  to  place  this  statement  of  the  doctrine  in  the 
hands  of  the  reader,  unaccompanied  by  a  caution  against 
the  mistaken  application  of  it  to  gifts  comprising  a* 
subject  or  object,  or  a  class  of  objects,  which,  by  the- 
rules  of  construction,  is  to  be  ascertained  at  the  death. 
of  the  testator,  or  at  any  other  period  posterior  to  th^ 
date  of  the  wilL  In  such  cases,  it  would  be  manifestly^ 
improper  to  admit  the  state  of  facts  existing  when  the 
will  is  made,  to  have  any  influence  upon  the  constmc* 
tlon;"  and,  after  instancing  the  case  of  a  residue,  the 
author  proceeds,  ^'  On  the  same  principle,  if  a  testator 
bequeaths  all  the  stock  of  a  particular  denomination,  of 
which  he  may  be  possessed  at  the  time  of  his  decease, 

no 

(a)  8  Bwg,  2U.  (b).  1  Jarman,  365. 


f 


Turner. 
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no  arjgument  is  supplied  for  extending  the  bequest  to        1851. 
stock  of  any  other  denomination,  by  the  circumstance     q^^,^^ 
that  the  testator  had,  at  the  making  of  the  will,  no  stock      _  «. 
AQs^r ering  to  the  description  ^  (a).    It  is  sdd  that  the  tes- 
tator* plainly  intended  to  give  something,  and  that  it  is 
tbe    duty  of  the  Court  to  ascertain  what  it  was ;  but 
^^  answer  is  this  r  he  made  the  particular  gift  dependent 
^^  'the  chance  of  his  possessing  stock  in  hb  name  at  his 
dea^tli  t  besides,  it  is  not  new  for  a  person,  on  the  fistce 
^  lua  will»  to  give  that  which  he  does  not  then  possess* 

C  3^  Master  of  the  Bolls.    I  haye  known  several 
in  which  testators  have,  on  the  face  of  their  wills, 
ie  great  gifts  having  nothing  to  answer  them ;  and 
ve  heard  Lord  JEldan  say,  that  the  easiest  method 
practising  a  delusion  on  others  is  by  the  mode  of 
a  w3L] 


oondly*.    The  real  estate  is  primarily  charged  with 

wife^s  annuity..    This  is  a  case  where  a  specific  debt 

ihaiged  upon  a  specific  property  in  the  county  of 

ty',  and  the  personal  estate  is  given  to  the  widow, 

was  intended  to  have  both  the  annuity  and  the 

pexvonal  estate*    This  case  comes  directly  within  the 

'watJior&y  of  Hancox  v.  Abbey  (J),  where  a  testator  de- 

^^'^^sed  real  estate  upon  trust  to  sell,  and  in  the  first  place 

^o  pay  off  a  mortgage  of  3000/.,  and  then  raise  a  legacy 

^^  2O00/.,  and  that  his  wife  should  take  the  rcnfs  of 

^^  ^^sidue ;  and  he  gave  the  residue  of  his  personal 

^^te,  **  after  payment  of  his  just  debts,"  &c  to  his 

^^^«..    It  was  held,  upon  the  plain  intention,  that  the 

l^'^^onal  estate  was  exempted  from  payment  of  these 

^^o    sums.     In  Browne  v.  Groombridge  (c)  a  particular 

P^i^  of  the  personal  estate  was  charged  with  debts,  and 

the 

_         <a)  1  Jarman,  366.  (c)  4  Mad.  405. 

Kb)  11  Veiey,  179.  . 
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1851.        the  raudae  was  given  to  another,  and  it  waa  hel^  thai 
Q^^^^^^     ^  reaidua  was  exonerated.     So  in  Choat  y.  Teai9{m}i 
9.  the  residue  of  stock,  after  payment  of  debts^  waaghrea 

to  A.,  and  the  general  residue  to  JB. ;  and  it  was  haU, 
diat  th6.  general  residue  waa  exonexated.  Ijk  WMj/y. 
RackcUffe{b)  the  testator  devised  a  real  estate  to  A^ 
and  he  charged  that  estate,  and  Ay' withthe  fagrmedfe 
of  an  annuity,  and  the  Court  was  of  opinm^  tfaMt^tbe 
general:  personal  fsstate  was  exonerated.  '^^JiLg^^ 
EvanM  V.  ^C0<Atr€um  {e),  a  testator  had  two  catataa^  JBIkm 
tan  and  Holmer^  the  former  charged  with  a  mor^^age 
of  11501,  and  the  latter  nnincmmKered^ .  ;By<hfeinII,j1ie 
devised  ik^'  Fluxton  esti^  chaiged  &r  tttf  psypHMfe 
of  any  sum  on.  the  security  of  the  estate.  It  waa-heU 
Aat  the  personal  estate  was  exonerated.  ».TIiaeonslirao4 
tiou  is  dearer  in  this  casey  for  it  is  plain  thattketdiN 
tator  intended  his  widow  to  have,  not  oniEf;^^  liis  ^geberal 
personal  estate,  but  the  annuity,  which  intention  can 
oiily  be  e&oted.by  maldng the  annuity  pnmaifly dauqge- 
aUe  on  the  real,  in  exoneration  of*  the  per8eiiabM8lei^.n 

.  ^  Thirdly.  The  proper  construetion  of  thd  irorda  ^nf 
ficeehold  hereditaments  and  estatie^  is  to  pass  only  audi 
hereditaments  and  estates  as  are  freeholds.  The  copfH 
hdds,  therefore,  do  not  pan  to  the  nieoe,:  but  bdoi^  toi 
the  widow,  under  the  jiubsequent  gift.  =  ^ 


Mr.  SHam^,  in  reply. 


iM 


Doe  dem.  Smith  v.  Oallawayid)^  Legh  vu  Earl  «^ 
Warrington  (e),  Bickham  v.  CruttmeU  (y),  MiUer  fi 
Little  {h\  Skattleworth  Y.  Greaves  (i),  were  also  dtod.    : 

(a)  1  Jac.  *  JV.  102.  (e)  I  B.  P.  C.  511. 

(b)  1  R.  4-  Myl.  571.  (g)  3  Mt/l.  4"  Cr.  7eS. 

(c)  I  CoUyer,  428.  \h)  2  Beav.  259. 
Id)  5B.i  Ad.  43.  (t)  4  il/y.  4*  Cr.  35. 
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2r&e  MAffrmHofthe  Bolls. 

^Tery  case  of  this  kind  is  necessarily  attended  with  a 

gocsd  deal  of  anxietj  imd  trouble,  in  consequence  of  the 

great  Variety  of  views  which  may  be  taken  of  the  case. 

Tbe  words  used  are  capable  of  so  much  qualificadon, 

ttsnt  it  is  very  hard  fbr  the  nund  to  acquire  that  degree 

^  aatisfiicdon  and  certamty»  which  is  so  deniable  should 

be*  fl^to^edliefbre'pnmoundng  a  dedsion  in  fkyou^tt 

tfffaer  of  ihe  parties.    RoWever  it  atppears  to  me  that  I 

<m  not  Ekefy^  by'  any  further  consideration,  to  come  to' 

*  ^oondusifm  more  satisfactory  to  the  parties  than  thai 

^'  wlndi  I  have  now  arrived,  for  there  is  so  much  doubt^ 

over'ihe  matter,  that  it  is  hot  probable  that 


th 


ejr  win  ever  feel  satisfied  that  the  right  view  has  been 


J  * 


testator  was  entitied  for  his  fife  to  the  dividendi^ 
hfetorest  of  three  sums  of  stock,  which  were  stan^g 
tlie  names  of  trustees.    Be  was  entitied  to  a  beneficial 
■ni^eirest  1st  icfominder  as  to  one  moiety,  and' the  whekT 
Snlgeet  to  a  charge  of  SOOL     He  has  contrived  to 
e  sis  many  blunders  in  his  wis  as  can  wett  be  imagined 
aiibh'a  0BS6.    Being  entitled  to  tiiis  interest  in  the 
bAA  \mbg  entitied  ti6  certtun  fireehold  and  copyhold 
and  having  entered  into  a  c6yenant  by  his  m^tt^ 
setdemenl  t6  provide  ah  annuity  of  200£  a  year  to 
^^^  wife,  he  expresses  himself  thus :  —  '^  I  confirm  the 
flbttliement  made  on  my  marriage  With  my  present  deariy 
^^Q&ored  wife,  EHen  MeKara  Turner ,  whereby  an  annuity 
of  SOQiL  is  secured  to  my  said  wife,  during  the  term  of 
^  natural  ^,  and  I  do  hereby  charge  and  make  liable 
ul  and  every  my  freehold  liereditamelits  and  estate  in 
Ac  County  of  Surrey,  and  monies  standing  in  my  name 
^  ^be  public  funds,  with  the  payment  of  the  said  annuity 
wife ;  and  I  do  declare  my  will  to  be,  that 


to 


^^  Same  annuity  shall  be  piud  to  her,  free  from  all  ex- 
penses 


1851. 


QuBNirSLIr 

Vm 

TuEifaa^ 
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1851.       penses  and  deductions  whatsoever;  and,  subject  to  t1 
QoBNNELL     P^yo'^^^^  ^^  ^^  ^^  anuuitj,  I  give^  devise  and  bequeath^iiSr 
V.  the  eame  freehold  Iiereditaments  and  eitate  and  money  ii 

the  public  funds  to  my  niece  and  godchild,   Sarahmf 
Quennett,  her  heirs,  executors,  administrators  and 
signs  for  ever."    Then  H  is  provided,  **  in  case  my 
niece  and  godchild,  Sarnh  Quennell,  shall  depart 
life,  leaving  her  sbters,  Mary  Quennell  and 
Calhoun,  or  either  of  them,  her  surviving,  then  I  {^ve 
devise,  and  bequeath,  the  same  freehold  hereditament 
and  estate  in  the  county  of  Surrey,  and  money  in  thi 
public  funds,  unto  her  said  sisters,  the  said  Mary  Quen^^ 
neU  and  Elizabeth  Calhoun,  to  hold  to  them,''  and  so  oa* 

Now,  then,  these  several  questions  arise.  He  had 
certainly  no  money  in  the  funds  standing  in  his  own 
name.  '^  Money  standing  in  my  name  in  the  public 
funds  "  he  had  not,  and  then  the  question  arises,  whether 
he  is  to  be  considered  as  having  meant  to  refer  to 
money  in  the  public  funds,  which  he  might  acquire  at 
a  date  subsequent  to  the  date  of  his  will ;  or  whether 
he  is  to  be  considered  as  referring  to  money  which  he 
supposed  he  had  in  the  public  funds,  in  his  name^  at 
the  date  of  his  wilL  Now  the  words  '^  all  and  every 
my  freehold  hereditaments  and  estate  in  the  county 
of  Surrey,  and  money  standing  in  my  name  in  the 
public  funds,"  are,  no  doubt,  to  a  certain  extent  am* 
biguous.  It  has  been  argued,  and  strongly  urged,  that 
this  means  a  general  legacy,  and  that  it  would  have 
been  perfectly  well  satisfied  by  means  of  stock  pur- 
chased and  acquired  afterwards,  and  standing  in  his 
name  in  the  public  funds  at  his  death.  I  confess  I 
cannot  concur  in  that.  I  think  that  he  meant  "his 
money  then  standing  in  his  name  in  the  public  funds,'' 
and  if  this  were  so,  it  would  be  considered  a  specific 
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He  intended  then  to   ^ve  something  winch  was 
^■^HTidmg>  or  was  supposed  to  be  standing,  in  his  name  in 
%e  public  funds,  at  the  date  of  his  will    What  was 
fliat?     He  hod  none,  except  that  which  was  subject  to 
e  limitations  I  have  mentioned,  and  in  which  he  had 
estate  for  life,  in  the  whole,  and  an  estate  in  remainder 
to  one  moiety,  subject,  as  to  the  whole,  to  a  charge 
500L     I  think  that  this  must  be  considered  as  the 
bject  he  intended  to  give.     None  of  these  cases  are 
sa-tisfactorj,  and,  as  I  stated  before,  they  always  leave 
&    certain  degree  of  doubt  and  ambiguity  on  the  mind ; 
t>rit  I  think,  on  the  authority  of  the  several  cases  which 
luftTe  been  referred  to»  I  ought  to  consider,  that  he  in« 
tended  to  ^ve  his  interest  in  that  particular  fund. 


1851. 


QUBNNBLL 

V. 

TURNBH. 


XJpon  the  next  point,  whether  there  was  an  exonera- 
tiox^  of  the  personal  estate,  I  confess  I  have  less  doubt 
th&n  on  the  first.     I  think  it  is  clear,  that  he  intended 
iK^evely  to  charge  the  particular  estate  which  he  spe- 
<^ecl,  and   that  (on  the   authority  of  late  cases  par- 
ticularly) he  cannot  be  considered  as  having  intended 
to    exonerate  the  personal  estate  from  that  which  is 
called  **  its  natural  burthen.''    This  is  the  expression 
'^hieli  is  generally  used ;  but  it  means  no  more  than 
^^^  :  that  it  is  the  primary  fund  which  is  applied  in 
this  Court  for  the  satisfaction  of  debts.    I  think  that 
he  meant  no  more  than  to  create  a  charge  without 
Weoting  the  priority. 


to  the  remaining  point,  I  quite  concur  in  the 

^'S^^ment  of  the  Defendants.     I  think  that  the  words 

^'^^  in  the  gift,  do  not  at  all  necessarily  imply,  or  lead 

^'^  lo  infer,  that  he  meant  to  give  the  copyhold  estates. 

The  words  ''Freehold  hereditaments  and  estate"  of 

^i)Qselves  would  no  doubt  be  strong  enough  to  carry 

^^i  provided  there  was  any  manifestation  of  intention^ 

Vol.  XIII.  S  but 
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1851.  but  I  think  ibat  there  ia  not  here  any  mamfestatiiHi  o 

^^^^^'^^^  intention.     My  opinion  therefore  is,  that  the  copyhol 

9.  do  not  pass  by  the  will,  and  there  will  be  a  declaimtbi 

TowBE.  tothateflfect 


March  18, 19,         fNURSE  «.  Lord  SEYMOUR  and  Othefa 

20. 

The  Commia-  fYiHIS  caSB  came  on  upon  a  demurrer  to  a  biH  foj 
Wo!^  and       '         spedfie  performance  filed  by  the  Plabttf  mfpiaamif 


Forests  are      the  Coinmissidnera  of  Wood©  and  Forests.         ■    *" 

not,  under  the 
7  G.  4.  c.  77., 

«ntit!edtosue  ,   g     ^^  .7^^  Cfto.  4*  c.  77.  the  CommiseioiMM  of 

or  liable  to  be  ^ 

sued  for  the     Woods  and  Forests' appdnted  under  the  53  6h9*  S^ 

foraiimceof  ^  ^^^*  "^^"^  authorised  to  make  certain  new  stoeets 
contracts  en-  and  improvements  in  the  neighbourhood  of  Chm  wj 
n.j'Se'?  C^.  "«»ding  to  certm  pl«.B.  «,d  .mo-g-t  th«. 

The  Com-     KSm  WiUiam  Strtet.  \j: 

tnissioners 
If  ere  autho- 
red, with        ,    xhcy  were  empowered  to  purchase  the  necessair 

the  consent  of  •'  '^  *^  ^ 

the  Lords  of     lands. 

the  Treasury, 

to  demise,  or  ^ 

previous  to  The  20th  section  of  the  act  was  as  follows :  **  Provided 

to^c^i^  always,  and  be  it  further  enacted.  That  it  shall  and  may 

to  demise.  be  lawful  for  the  said  Commissioners  for  cpBeenting  this 

leged  that  the  ACt,  by  and  with  the  consent  and  approbation  in  writii^ 

Commis-  ^  ^he  said  Lord  High  Treasurer,  or  a£  the  said  Com- 

sioners  having  , 

first  obtained    misffloners  for  executing  the  said  office  of  Lord  Bjg^ 

^^ulred^e-  ''^'®®***^''*  ^'  ^'^y  *^"^^  ^^  ""^'^  ^f  them,  absolutely  to 
termined  to      sell  and  dispose  of  all  or  any  part  of  the  houses,  bnuUk 

demise,  and 

afterwards  "V» 

contracted  to  demise  to  the  Plaintifl^  and  prayed  a  specific  performance.  Held, 
on  demurrer,  that  the  bill  could  not  be  sustained. 

A  suit  for  the  specific  performance  of  an  agreement  with  a  variation  cannot  be 
supported. 
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ingB^  •  lancby  tenements^  and  hereditaments  of  or  be- 

knMgtag  to  Iiis  Majettj,  his  beirB  or  suocessors^  in  tlie 

liaea  of  the  said  streets  and  places  respectiTely,  to  be 

^jrected  and  built,  altered,  repaired,  and  improved  under 

or  by  virtneof  this  Act,  or  which  shall  be  so  purchased 

or  Ac^piired  as  aforesaid,  and  shall  not  be  wanted  for  the 

pcurposes  of  this  Act;  and  also  to  convey  in  exchange^ 

^ri-tlm  soeh  consent  and  approbation  as  aforesaid,  all  or 

^t^Mxy  part  of  the  houses,  buildings,  lands,  tenements  or 

hojat^dHaroents,  of  or  belonging  to  his  Majeatj,  his^bebid 

iiiooessMrs,  situate  within  any  or  either  of  the  parishes 

(h  which  the  said  streets  and  jdaces  respectivdjr 

b^^re^ted  and  built,  altered,  stopped  «ip,  repaired  or 

^■^^I^Toyed  under  or  by  virtue  of  AtB  Act,  extend,  oi 

^^luch  shall  have  been  purchased  and  taken  in  exchatige 

the  authority  of  this  Act»  and  which  shall  not  be 

^^Aitod  foe  the  purpose*  of  the  said  Act,  in  lieu  of  thA 

^  ^ichange.  for  any  other  houses,  buildings,  lands,  tene^* 

Its  and  hereditaments  whi^  shall  be  wanted  for  the 

lMaurpose$  of  this  Act,  or  with  a  View  to  the  acquisition 

Vy*   exdiaoge  of  lEuiy  other  houses,  •  buildings,  knds^ 

'^^vienients  and  hereditaments  whidi>  may  be  required 

$oar  the  immediate  purposes  of  the  said  Act ;  and  also  to 

^^Mmm  or  leoie,  or  previous  to  any  such  demise  or  lease', 

^  ^»ier  aUo  any  contract  or  agreement  for  the  demising 

^^tedsmg,  all  or  any  part  of  such  houses,  buildings, 

^^ds,  tenements  and  hereditaments  of  or  belonging  tb 

"^  llC^esty  as  aforesaid;  to  any  person  or  persons,  for 

^^y  teim  of  years  not  exceeding  ninety-nine  years  from 

^^^  making  thereof,  at  such  rent  or  rents,  and  under 

^^^i%t  oovenants^  conditions,  clauses  and  restrictions,  and 

^  ^ndimanner  as* the  said CommissionerB  for  executii^ 

^*^  ^Aot  shall,  from  time  to  time,  with  such  consent  and 

^Pt^obation  as  aforesaid,  judge  proper,  either  wholly 

^^  ^xx  part,  in  lieu  of  or  in  exchange  for  any  lease  or 

'^tees,  assignment  or  assignments  of  any  other  houses^ 

^'oildiiigs,  lands,  tenements  or  hereditaments  which  shall 
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be  wanted  for  the  purposes  of  the  said  Act,  and  in 
which  said  houses,  buildings,  lands,  tenements  and 
hereditaments  so  wanted,  the  person  or  persons  treatii^ 
for  such  exchange  may  have  only  a  leasehold  or  some 
other  limited  interest;  and  also  to  demise  or  lease,  or 
previous  to  any  such  demise  or  lease,  to  enter  into  any 
contract  or  agreement  for  tlie  demising  or  leasing,  with 
such  consent  and  approbation  as  aforesaid,  all  or  any 
part  of  the  houses,  buildings,  lands,  tenements  and 
hereditaments  to  be  purchased,  erected,  built,  alteredf. 
repiured  and  improved  under  or  by  virtue  of  this  Aet^ 
for  any  term  or  terms  of  years  not  exceeding  ninety* 
nine  years  from  the  making  thereof,  at  such  rent  or 
rents,  and  under  such  covenants,  conditions,  clauses,  and 
restrictions,  and  in  such  manner,  as  the  said  Commis- 
ffloners  for  executing  this  Act  shall,  from  time  to  time^ 
with  such  consent  and  approbation  as  aforesaid,  judge 
proper  and  think  most  advantageous,  and  to  receive  and 
take  any  fine  or  fines  for  the  granting  of  such  leases, 
and  to  apply  all  such  fines  to  the  purposes  of  this  Act ; 
and  all  conveyances,  exchanges,  and  leases  which  shall 
be  made  by  the  sud  Commissioners  for  executing  this 
Act,  of  any  of  the  said  houses  and  buildings,  lands^ 
tenements  and  hereditaments,  may  be  made  according 
to  the  forms  set  forth  in  the  schedule  to  the  said  recuted 
act  of  the  fifty- third  year  of  the  reign  of  his  siud  late 
Majesty  annexed  (a),  or  as  near  thereto  as  the  circom* 
stances  of  the  case  will  admit;  and  all  such  convey- 
ances, exchanges  and  leases  shall  be  good,  valid,  and 
efiectual,  any  provisions,  restrictions  or  clauses  oon- 
tuned  in  any  act  or  acts  of  parliament  relating  to  hb 
Majesty's  land  revenues,  or  to  any  property  under  the 
management  of  the  Commissioners  of  His  Majesty'9 
Woods,  Forests,  and  land  revenues,  or  any  practice, 
custom,  or  usage  to  the  contrary   thereof  in  anywise 

notwithstanding." 

The 

(fl)  53(?.3.  tf.  121. 
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71ie  55th  section  empowered  the  Commissioners  to 

remove  projections  and  encroachments,  and  the  59th 

eoctxon  was  as  follows :  *^  And  be  it  further  enacted, 

tlici.'fe    in  all  actions,  suits,  bills,  plaints,   indictments, 

pv^osccutions,  trials,  or  proceedings  at  law,  to  be  had, 

^■:x>Yaght,  prosecuted  or  preferred  in  pursuance  of  this 

the  said  Commissioners  for  executing  this  act  may 

and  be  sued  in  the  name  of  their  Secretary  ap- 

Pcnx^ted  for  the  purposes  of  this  act,  or  the  person 

ofiSoiating  as  such;  and  that  no  action  or  prosecution 

l>e  brought,  commenced  or  defended  by  or  against 

siud  Commissioners,  or  any  of  them,  by  virtue  of 

act,  in  the  name  of  their  Secretary,  or  the  person 

^fl&oiating  as  such,  shall  abate  or  be  discontinued  by 

death  or  removal  of  such  Secretary  or  the  person  of- 

kting  as  such,  or  by  any  act  of  such  Secretary  or  the 

m  officiating  as  such,  without  the  consent  of  the  said 

►ynmisaioners ;  but  the  Secretary  for  the  time  being  to 

ud  Commissioners,  or  the  person  officiating  as  such, 

always  be  deemed  the  Plaintiff  or  Defendant  in 

action,  as  the  case  may  be."     The  61st  section 

as  follows :   '^  And  be  it  further  enacted,  that 

LO-tiiing  in  this  act,  or  in  any  mortgage,  contract  or 

hereby  authorised  to  be  entered  into  or  made  by 

said  Commissioners  for  executing  this  act,  or  any  of 

^^em,  shall  extend  to  charge  the  person  or  persons  of  all 

^^V"  any  of  the  Commissioners  executing  any  such  mort- 

S^ge,  contract,  or  lease,  or  the  heirs,  executors,  or  ad- 

^I'^iiustrators  of  the  same  Commissioners,  or  any  of  them, 

<^  either  or  any  of  their  own  proper  lands,  tenements, 

JXKxlsy  or  chattels,  with  or  for  the  performance  of  all  or 

^y  of  the  covenants,  conditions,  or  agreements  in  the 

'^'^Q  mortgage,  contract,  or  lease  contained  on  the  part 

^  ^Ke  same  Commissioners,  or  any  of  them;  but  the 

^'^'^^Hint  of  all  costs,  charges,  damages,  and  expenses^ 

^^o]i  shall  or  may  be  recovered  in  any  suit  or  suits  at 
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Iw  or  equity  against  them  the  'said  OommiflsioDeris 
any  of  themy  or. against  their  or  any  of  their 
executors^  or  adminiatratorB,  for  or  by  reaaon  or 
of  such  last  mentioned  mortgage,  contract,  or  leaae^ 
the  covenants,  conditions,  or  agreements  therein 
tained,  and  also  all  the  costs,  charges,  damagiBS^ 
expenses  which  the  sud  Commissioners  shaU  bear,  pAy, 
expend,  or  be  put  to,  or  which  shall  be  oooasioned 
them,  for  or  by  reason  or  means  of  any  such  m 
oontract,  or  agreement,  or  any  covenant,  eonditioiiy 
agreement  therein  contained,  or  any  action  or  aotibi 
suit  or  suits,  to  be  brought  or  prosecuted  by  or 
them,  or  any  of  them  thereupon,  sliall  resj 
paid  and  discharged  by  and  out  of  the  monies  to  be 
raised  or  be  received  by  virtue  of  this  act" 


•  The  bill  stated,  that,  in  April  1830,  the  Commisaionen^ 
having  firtt  nhtained  the  consent  and  approbatiom  rr^ 
quired  by  the  said  acty  determined,'  under  the  powers  of 
the  above  act,  to  let  the  plot  of  ground  on  the  north 
nde  of  Kinff  William  Street  intermediate  between  tiw 
Ophthalmic  and  Charing  Crass  Hospitals  (which  formed 
the  two  corners  of  the  north  side  of  the  street),  and 
they  circulated  printed  conditions  and  plans.  It  stated 
that  the  conditions  referred  to  the  printed  plan,  and 
that  the  conditions  stated  **  the  ground  proposed  to  be 
let  is  shewn  by  the  colours  red,  blue,  and  yellow  on 
the  accompanying  planJ* 


The  bill  then  stated  as  follows :  ''  That  the  Pluntiff 
applied  for  and  obtained  from  the  Commissioners  one  of 
the  printed  copies  of  the  said  plan,  and  also  of  the  con- 
ditions, and  he  thereupon,  and  on  the  17th  of  May 
1831,  duly  made  an  offer  or  tender  in  writing  duly 
signed  by  him  to  the  said  Commisnoners,  to  take  the 
plot  of  ground  coloured  yellow  in  the  plan,  on  a  boild* 

ing 
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ng  lease,  purraant  to  the  cohditioiiB,  at  the  jearlj  rent 
if  6WL,  and  that  the  Plaintiff  ^8  offer,  wfiioh  was  die 
Agilent  offered  to  the  Commismoners  for  that  ^dot  of 
lound,  was  accordingly  duly  accepted  by  them,  hy 
letter  dated  the  18th  of  May  1831,  which,  by  their 
irdotioD,  was  written  and  -  signed  and  sent  to  the 
^laintiff  by  Alexander  MUne^  Esq*,  the  then  Secietary 
F  tiie  Coromiseioners,  and  which,  omittii^  the  formal 
aita^  was  as  follows :  *  The  Commismoners  for  car* 
fiiig  into  execution  the  act:  7  Geo.4t»  c.  77.,  having 
jid  under  consideration  your  letter  g£  yesterday's 
mie^  ofiaring  a  rent  of  660L  per  annum  for  a  plot  of 
;r»iiBd  in  WilKam  Street  and  Chandos  Street,  shewn 
y  the  colour  yellow  on  the  enclosed  plan,  upon  con- 
litions,  a  copy  of  which  is  also  enclosed  herein,  I  am 
commanded  to  acquaint  you,  that  the  Board  accept 
roar  tender,  and  have  directed  Mr.  Nash  to  ^ve  you 
soasesrion  of  the  ground  forthwith.  I  am  further  to 
?eque8t  that  you  will,  with  as  little  delay  as  possible, 
iioafd  in  the  ground,  and  that  you  will,  at  your  earliest 
dOQvenience,  transmit  to  this  office,  for  the  approbation 
3f  the  Commissioners,  a  copy  of  the  plan  and  elevation 
Jim  propose  to  adopt  in  building  thereon/  " 


1851. 


The  Plaintiff  stated,  that  he  took  possession  and  built 
fourteen  houses  on  the  ground,  seven  in  Ktnff  WiUiam 
Street,  and  seven  in  the  rear  in  Chandos  Street,  at  an 
expense  of  18,000/. 


The  Plaintiff  also  stated,  that  he  had  entered  into 
the  contract,  on  the  faith  of  the  street  being  completed 
aceording  to  the  plan,  but  that  the  trustees  of  the 
Charing  Cross  Hospital,  whose  buildings  flanked  the 
Pkmtiff 's,  had  erected  pedestals,  steps  and  area  railings, 
wludi  projected  into  the  street,  beyond  the  line  of  the 
odier  houses,  and  in  opposition  to  the  plan  agreed  on ; 

5  4  and 


260  CASES  IN  CHANCERY. 

1851.  and  it  set  forth  a  correspondence  between  the  Pluntiff 

"""^y^  and  Defendants  in  which  the  latter  appeared  disposed 

r.  to  assist  the  Plaintiff  in  the  assertion  of  hb  rights  agiunst 

SeSSk.  the  Hospital. 

The  bill  then  contained  the  following  charges:*— 
**  that  several  leases  of  different  portions  of  the  said^ 
plot  of  ground  agreed  to  be  taken  by  the   Plaintiff^ 
that  is  to  say,  of  those  portions  of  the  plot  of  ground, 
upon  which  all,  except  one,  of  the  houses  and  shops 
in  Chandos  Street,  and  four  of  the  houses  and  shops 
in  Kinff  William  Street,  so  built  by  the  Plaintiff^  have 
been  made  and  executed  by  the  Conunissioners  to  the 
Pkintiff,  in  pursuance  and  part  performance  of  the 
agreement  so  entered  into  by  the  Plaintiff  and  the 
Commissioners,  and  that  upon  the  occasion  of  such  lease 
being  made,  the  yearly  rent  of  560Z.  reserved  and  made 
payable  by  the  Plaintiff  under  the  agreement,  was 
agreed  to  be  and  was  duly  apportioned,  and  several 
yearly  sums,  making  together  the  yearly  sum  of  323^, 
part  thereof,  were  reserved  and  made  payable  in  respect 
of  the  premises  comprised  in  the  leases,  and  the  yearly 
sum  of  237Z.,  the  remainder  thereof,  was  agreed  to  be 
reserved  and  made  payable  in  respect  of  the  remainder 
of  the  plot  of  ground. 

''  However,  the  Plaintiff  sheweth,  that  no  lease  has 
ever  been  made  or  executed  to  the  Plaintiff,  by  the  Com- 
missioners or  otherwise,  of  the  other  portions  of  the  plot 
of  ground,  that  is  to  say,  those  portions  thereof,  upon 
which  one  of  the  houses  and  shops  in  Chandos  Street^ 
and  three  of  the  said  houses  and  shops  in  Kify  WHUam 
Street,  numbered  respectively  20.  25.  and  28.,  and  the 
said  building  called  the  Lawther  Booms,  have  been  built 
by  the  Plaintiff,  and  that  in  respect  of  such  last-men- 
tioned premises  and  to  that  extent,  the  agreement  still 

remains 
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remains  executory  and  unperformed  by  the  Commis-  1851. 
BonerB.  And  the  Pbuntiff  further  charges^  that  the 
ZSommiflsioners  ought  specifically  to  perform  the  agree* 
sent,  so  £ir  as  the  same  remains  unperformed,  ac- 
Murding  to  the  terms  thereof,  and  according  to  the 
printed  plan  and  conditions  which  constitute  part  of  the 
igreement,  and  in  particular  they  ought  to  cause  or 
procure  the  projections  and  encroachments,  so  made 
jj  the  trustees  of  the  Charing  Cross  Hospital,  to  be 
removed,  and  the  line  and  frontage  of  King  William 
Street,  and  the  footway  thereof,  on  the  north  side 
Jiereof,  to  be  made  conformable  to  the  plan,  and  they 
Dught,  thereupon,  to  execute  one  or  more  leases  to  the 
Plaintiff  of  the  plot  of  land  taken  by  the  Plaintiff^ 
and  of  the  houses  and  buildings  thereon,  of  which  no 
lease  has  hitherto  been  granted  to  the  Plaintifi^  with 
proper  covenants  on  the  part  of  the  said  Commissioners, 
for  continuing  the  line  of  the  street  conformable  to  the 
plan,  during  the  remainder  of  the  term  of  ninety-nine 
years ;  or  otherwise,  if  for  any  reason  the  Commissioners 
shall  be  unable  so  to  perform  the  agreement,  then  they 
ought  to  execute  to  the  Plaintiff  a  proper  lease  or  leases 
of  the  last-mentioned  premises,  and  to  make  due  com- 
pensation to  the  Plaintiff  for  the  injury  sustained,  and 
to  be  sustained,  by  him  in  respect  to  the  aforesaid  de- 
Tiations  from  the  said  plan,  either  by  reducing  the 
annual  amount  of  the  rent  to  be  paid  by  him  in  respect 
of  the  last-mentioned  premises,  or  in  some  other  adequate 
manner." 

The  bill  stated,  that  the  Commissioners  at  present 
had  no  Secretary,  and  it  prayed:  —  That  the  Com- 
missioners might  be  decreed  specifically  to  perform  the 
agreement  so  entered  into  by  them  with  the  Plain- 
tiff so  far  as  the  same  remained  to  be  performed  by 
ihem,  the  Plaintiff  thereby  offering  to  perform  the 

agreement 
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agreement  on  hie  part,  and  that  for  that.  puxpoae^'iAe 
Commisrioners  might  be  compelled  to  remove^^r  proomii 
to  be  removed,  the  projections  or  encwniotunwits  ao 
made  bj  the  tnietees  of  the  Charing  Cto$b  Ha^Hai, 
into  or  upon  the  footway  on  the  north  mde  of  EStig 
WUUam.  Street,  and  to  cause  the  sonth  ficonti^  of  the 
Hoqntal  premises  to  be  made  in  oonfiurmity  to  the 
printed  plan, -so  that  there  might  be  an  unintam^ta^ 
footway  passing  in  a  straight  line  immediately  befort 
the >bailding8  throughout  that  side  of  the  -street;  and 
thai  in  the  lease  or  leases  of  that  part  of  the  plot  -of 
ground  as  to  which  the  agreement  still  remainod  ua^ 
performed,  to  be  .  executed  by  the  Commissioners  to 
the  Plaintiff,  there  might  be  inserted  eoyenants  on 
their  part  for  the  continuance  of  such  unintermpted 
footway,  during  the  remainder  of  the  term  of  ninety- 
nine  years;  or  in  case  the  Commissioners  should  be  umUe 
to  remove  or  procure  to  be  removed,  the  projectionB  or 
encooachments,  and  otherwise  specifically  to  perfonn  the 
i^eement,  then  that  the  Commissioners  might  be  deoMOCl 
to  perform  the  agreement,  so  far  as  they  should  be  abk^ 
and  to  make  a  fair  and  proper  compensation  to  the 
Plaintiff  on  account  of  the  projections  or  encroachments 
and  otherwise,  in  respect  of  so  much  of  the  agreement; 
as  should  not  be  duly  performed  by  them,  and  that  such 
compensation  might  be  fixed  and  settled  by  this  Court. 


To  this  bill,  the  Defendants  filed  a  general  demurrer* 


Sir  John  Romilly  (Attorney-General),  Mr.  Turner, 
and  Mr.  W,  M,  James,  in  support  of  the  demurrer. 

First,  the  Plaintiff  has  shewn  no  equity  by  his  bilL 
The  mere  exhibition  of  the  plan,  of  the  intended  Im- 
provements in  the  neighbourhood  did  not  amount  to  an 
engagement,  on  the  part  of  the  Commissioners  with  the 

Pkintiff, 
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Plaintiff^  that  all  the  intended  improvements  abould 
be  effected  in  the  precise  mode  appearing  on  the  plan. 
This  point  has  been  determined  by  the  House  of  Liords 
in  7^  Feoffees  of  Heriotn  Hospital  v.  Gibson  {a)y  and 
by  Lord  Cottenham  in  Squire  v.  Campbell  {b).  The  map 
was  a  general  plan,  and  was  never  intended  to  be  strictly 
adhered  to,  and  might  be  departed  from ;  Schreiber  v. 
Creed{c). 

Secondly.  Even  if  the  Phuntiff  has  any  equity,  it 
cannot  be  enforced  against  the  Commissioners  of  Woods 
and  Forests.  They  have  no  estate,  and  are  mere 
stewards,  in  no  way  representing  the  interests  .of  the 
Crown.  The  proper  mode  of  enforcing  the  Plaintiff's 
allied  equity  is  by  petition  of  right. 

Thirdly.  It  appears  by  the  bill,  that,  by  arrange- 
ment, the  contract  has  been  waived  and  abandoned,  and 
another  has  been  substituted.  The  old  contract  has 
been  part  performed  by  the  grant  of  the  leases  of  the 
gireater  part,  and  what  remains  to  be  done  is  under  a 
Bew  parol  contract.     The  Plaintiff,  by  accepting  leases 

ot  part  of  the  property,  has  also  waived  all  claim  in 

J^spect  of  the  projections. 


Lord 
Sbymour* 


Fourthly.  The  only  equity  of  the  Pluntiff  is  to  ob- 
a  lease,  which  the  Defendants  have  always  been 
to  grant ;  but  the  real  object  is  to  obtain  com- 
E^^msation  by  way  of  damages  for  the  alleged  encroach- 
3c^ent  on  the  street ;  this  is  the  subject  of  an  action  at 
l^^w,  and  not  a  proper  matter  for  equitable  interference. 


Mr. 


(t)  2  Dow,  301, 
(b)  I  Afyl.  4*  Cr.  459. ;  and 
the  note  in  11  Beavan,  S62. 


(c)  10  iStmofii,  9. 
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Mr.  B,  Palmer,  and  Mr.  Toller,  contra. 

First.  The  plan  is  part  of  the  contract,  for  it  is  ex* 
pressly  referred  to  and  incorporated  in  the  conditions ; 
thus,  the  conditions  state,  that  '^  the  ground  proposed  tc 
be  let,  is  shewn  by  the  colours  red,  blue,  and  yellow  on 
the  accompanying  plan,^ 

The  case  is  like  Peacock  y.  Penson  (a),  where  it  wac 
held,  that  if  the  vendor  of  land  in  lots,  for  the  purpose 
of  buildings,  accompanies  his  description,  particulars, 
and  conditions  of  sale,  with  a  map  delineating  the  in- 
tended divisions  of  the  property  by  new  roads,  he  must 
be  understood  to  hold  out  expectations  that  the  lots 
will  be  so  divided,  and  it  would  not  be  competent  to 
him  to  divide  the  land  in  a  different  manner,  so  as  to 
attract  an  occupancy  and  population  entirely  different 
from  that  which  would  have  been  produced  by  acting 
on  the  plan  proposed  and  held  out  at  the  sale.  7^ 
Feoffees  of  Heriofs  Hospital  v.  Gibson,  and  Squire  v. 
Campbell,  have  no  application  to  this  case,  for  there  the 
conveyance  and  leases  had  been  made,  and  contained 
no  reference  to  the  plans,  and  it  was  sought  to  extend 
the  terms  of  the  written  document:  here  the  plan  is 
attached  to,  and  forms  part  of,  the  agreement. 

Secondly.  The  Commissioners  are  bound  to  perform 
the  contract,  and,  there  being  no  Secretary,  they  are  the 
only  persons  who  can  be  sued. 

[^The  Attorney-General  said  he  declined  to  take  any 
advantage  of  that  objection,  and  he  would  assume  that 
this  was  a  bill  against  the  Secretary.] 


The 


(a)  1 1  Beavarif  355. 
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The  I^ialature  has  ^ven  the   Commissioners  both 
power  to  contract  and  power  to  complete^  and  the  con- 
^'^cfc.  being  binding,  they  are  bound  to  perform  it.    It  is 
Bot    ziecessaiy  that  they  should  have  any  estate,  if  they 
^^^  sufficient  power  to  convey :  the  case  is  quite  differ- 
^t  ^Irom  a  sale  by  a  steward  or  agent,  who  has  no  power 
^*  fc^imself  to  carry  the  contract  into  execution  by  a  con- 
^^^^uice.     If  the  contract  was,  as  it  is  alleged,  a  valid 
^%^1  contract  as  against  the  Plaintiff,  and  which  he 
''^Sffct  have  been  compelled  to  perform,  conversely,  it 
^^^■^    equally  so  as  regards  the  Commissioners;   even 
tlh^     rent  would  be  reserved  to  the  Commissioners,  and 
to  the  Crown.     Again,  it  has  been  clearly  deter- 
that  no  person  can  properly  be  made  a  party  to 
^^^sit  for  specific  performance,  but  thojc  who  are  parties 
^iihe  contract;  Taskery.  Small  (a);  and,  therefore^  the 
vimussioners  are  the  only  proper  persons  to  make  De- 
^nts.     It  appears,  that  in  Rankin  v.  Httskision  (b), 
'^y^^   Commissioners  were  made  Defendants,  and  relief 
had  against  them. 


1851, 


ti 
a 


it 


^XMrdly.  There  has  been  no  abandonment  or  varia- 
in  the  contract,  but  merely  a  part  performance,  by 
^xmveyance  of  a  part  and  an  apportionment  of  the 
The  contract  is  for  a  building  lease,  in  which  case^ 
always  the  practice,  and  is  so  understood,  to  grant 
^^parate  leases  of  the  separate  houses  as  they  are  built. 
^I^T^e  Plaintiff  has  laid  out  18,000i  in  building  the 
'^o^ises  on  the  faith  of  the  agreement;  and,  whatever 
y  be  the  terms  of  the  existing  contract,  the  Defend- 
are  bound  to  perform  it 


-fourthly.   The  Pliuntiff  is  entitled  to  some  part  of 
^?elief  prayed,  and  it  is  therefore  unnecessary  to  ad- 
vert 

<a)  3  Myf.  4*  Cr.  63.  (b)  ^Simons,  13. 
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vert  to  the  point  as  to  damages ;  but  the  Commisuoxn 
have  by  the  act  power  to  remove  ob6tniction8(a)^ 
the  remedy  for  damages  could  not,  under  the  8| 
terms  of  the  act,  have  been  obtained  at  law  (&)• 


The  Attomey^General  in  reply.  The 
are  not  a  corporation,  and  they  have  no  oommcm  la 
right  or  liability  beyond  that  to  be  edOiected  firom. 
statute.  They  have  a  power,  but  the  estate  ia  ▼* 
in  the  Crown;  they  are  Irelieved  from  pencmal 
sponsibility  (c),  and  may  sue  in  particular  cases, 
is  no  case  in  which  they  have  been  Plaihtiflb,  the  -  A 
torney4}eneral,  as  representing  the  CrowA,  haa  alwar; 
sued.  In  Rankin  v.  Huskiswn  the  point  waa 
whether  the  Court  had  jurisdietbn  to  grant  an  inj 
tion  against  the  Commissioners,  as  being  ministers 
the  Crown,  but  it  was  not  pressed,  and  therefore  n 
dedded. 


It  is  not  suflSciently  alleged  that  the  propoeed  1 
have  received  the  assent  of  the  Lords  of  the  Treasuiy, 
which  the  act  renders  necessary. 

1    ■ 

If  the  Plaintiff  has  wrongfully  suffered  any  inoon<» 
venience  from  the  acts  of  the  trustees  of  the  Hospital, 
his  proper  remedy  is  by  action  at  law  against  them; 
WUkes  V.  The  Hungerfard  Marhet  Company  (jt),  and  not 
by  a  suit  in  equity  agaiust  mere  Commissioners. 

The  Master  of  the  Bolls. 

This  case  has  occupied  a  very  considerable  time,  but 
not  unreasonably  so,  for  the  interest  of  the  Plaintiff  in 
this  matter  is  one  of  very  considerable  importance. 

This 


(fl)  Sect.  55. 
\b)  Sect.  61. 


(c)  Sect.  57. 

((Q  2  B'mg.  N.  C.  287. 
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ThM  is  A-  bill  filed  by  a  gentlemaii  who  has  entered 
into  a-  eontmot  with  the  Commissioners  of  Woods  and 
iPor^etts^  for  taking  from  them  a  lease  of  a  oertain  plot 
of  ^toond.  He  has  had  separate  leases  granted  to  him 
of  some  portions  of  that  ground,  and  now,  alleging  that 
migerf  has  been  done  to  him  in  respect  to  altera- 
made  in  the  boundary  of  the  premises  adjoining 
^o  ^is^  be  prays  a  spedfio  performanoe  of  the  agreement 

nnperfbrmed,  and  claims  to  be  entitled  to 
don  from'  the  Comml8a6ners  of  Woods  and 


1«51. 


*  •  •»  -  < 


ft 


•-*  ^ffhabifl  then,  in  forrn^  is  for  the  bpe^c  performanoe 
^^  wm  agreement  which  has  been  executed  in  part,  and 
^^V  iuy ^hat-it  may  be  ejte6uted  as  to  the  rest,  and  daims 
ImvereoBipeasation  in  respect  of  an  injury  which  is 
^petted  to-arise  or  has  already  arisen. 


-^The  ftrst  objection  raised  is,  that  the  Commissumero 

'"tiie^  Woods  and'f orests,  are  not  liaUe  to  be  eued  for 

speeifidperformanoe'of  a  contract  at  alL    It  is  next 

that'  they  are  not  liable  to  be  sued  fi^r  the  specific 

p^vfohnanoe  <£  a  contract  with  a  yariatbn.     It  b  lastly 

U^oristed^-thst  they  are  not  liable  to  be  sited  in  any  way 

fc>r  compentetion  or  damages. 

» 

The  (Commissioners  of  Her  Majesty's  Woods   and 

B^orests  are  persons  who  have  certain  powers  and  au- 

tborities,  but  who  do  not  appear  to  have  any  estate 

^^^■^terer  in  the  Crown  lands,  and  the  question  which 

is,  whether  th^  authorities  are  of  sudi  a  nature, 

^  entitle  persons  who  enter  into  contracts  and  have 

^'^^lings  with  them,  to  have  as  against  them  relief  of 

species  which  is  usually  to  be  had  against  those 

are  possessed  of  rights  and  estates?   It  is  truly 

that  if  these  Commissioners  are  liable  to  sue  and 

to 
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to  be  sued,  such  liability  must  rest  alone  upon  grom 
and  reasons  distinctly  stated  in  the  statute ;  for  tl 
powers  are  entirely  statutory,  and  nothing  else- 
there  anything  contiuned  in  the  statute  which  she 
that  the  Commissioners  are  liable  to  be  sued  for  i 
specific  performance  of  an  agreement  ?  They  are  capa 
of  entering  into  agreements  with  the  consent  of  i 
Lords  of  the  Treasury ;  when  they  have  entered  ii 
those  agreements,  they  may  be  enforced  in  the  ordini 
way  as  in  the  case  of  estates  vested  in  the  Crown :  tl 
do  not  appear  capable  of  being  enforced  otherwi 
The  Commissioners  of  Woods  and  Forests  are  perse 
merely  possessed  of  certain  powers,  having  duties  oc 
nected  with  them,  and  who,  on  certain  occasions,  ha 
a  right  to  sue  and  to  be  sued  by  their  Secretary, 
seems  that,  by  an  accident,  they  cannot  now  sue  or 
sued  by  means  of  their  Secretary,  that  office  bet 
vacant;  but  all  objection  on  that  ground  has  be 
distinctly  waived  on  the  part  of  the  Attomey-Grener 
and  therefore  it  is  here  to  be  considered  whether  tb 
have  power  to  sue  and  be  sued  by  their  Secretary.  B 
the  actions  which  may  be  brought  by  or  against  the 
are  to  be  in  relation  to  certain  matters  only ;  and  I 
not  find  that  there  is,  in  this  act  of  parliament,  an 
thing  to  entitle  the  Court  to  say,  that  they  have  a  rig 
to  sue  or  are  liable  to  be  sued  in  respect  of  the  sped 
performance  of  agreements.  That,  really,  is  the  ma 
question  in  this  case. 


The  other  questions  arising  as  to  parties,  and  whetb 
the  present  Commissioners  represent  former  Conuni 
sioners,  and  whether  the  major  part  of  the  Commissimic 
are  to  be  the  acting  Commissioners,  and  other  like  que 
tions,  do  not  affect  the  substance  of  this  case,  which  : 
whether  they  are  entitled  to  sue  or  liable  to  be  sued 

respe 
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of  the  spedfic  performanoe  of  agreements  ?  I 
oiapmoa  that  they  are  not. 

^^^oiher  most  important  question  then  arises  affecting 
specific  performance  of  all  agreements.     One  tlungy 
is  quite  settled,  viz.  that  you  may  sue  in  this 
and  have  an  agreement  specifically  performed; 
you  cannot  have  it  quasi  specifically  performed,  or 
p^s^aifieally  performed  with  a  variation ;  and  I  certainly 
sajy  that  if  any  part  of  this  argument  has  sur- 
me,  it  is  this :  —  that  it  has  not  been  conudered 
est  material  variation  in  the  agreement,  to  adopt  an 
'tment  in  various  parcels  or  portions,  and  to  grant 
leases,  each  of  -which  is  subject  to  separate  and 
^m^rftJnet  covenants  altogether  different  from  the  rest.    I 
.eve  that  nothing  is  more  dear,  than  that  a  contract 
a  lease  of  the  whole  of  a  plot  of  land,  winch  cannot 
^veporated  without  the  leave  of  the  lessor,  is  quite  a 
^5^ft%rent  thing  from  an  agreement  to  grant  separate 
^Estinct  leases  of  separate  parcels  of  that  plot.    I 
help  thinking,  that  this  is  really  an  attempt  (a 
natural  one,  perhaps,  under  the  circumstances)  to 
^^-^aiii  from  the  Court  a  decree  for  the  spedfic  per- 
ice  of  an  agreement  with  a  most  material  vari« 
;  and  for  that  reason  again,  I  think  that  there 
be  any  relief  given  in  this  case. 
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'^ith  respect  to  the  nature  of  the  contract  in  other 
I  cannot  say  that  I  go  quite  the  length  wluch 
been  gone  here.    I  do  not  say  whether  there  is  or 
^  '^ttiot  a  distinct  agreement  with  respect  to  the  width  of 
street;  that,  no  doubt,  may  be  a  matter  of  very 
difficulty ;  but  here  the  question  is,  whether  this 
^^^^^tnct  indudes  it  ?    The  plan  is  referred  to  distinctly ; 
^^    is  used  as  a  description  of  this  part  of  the  property, 
^Hich  is  referred  to  as  being  of  a  yellow  colour;  but 
7oL.  XIIL  T  though 


«7P 
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mi' 


;toid 

.fblTMOUB* 


thqughj.in  the  9iMme.pIaQ»  tbe-aiMKnir^iii^iit  ai^  thi 
width  of  the  street  are  .marked^  yet  I  d^  nOl^  find  tbil 
there  is  anything  in  the  agreement,  wludi  dis^ctly 
pointa'out  that  pot  of  the  pbm  as  tbeplaii  by  which 
jtheae  who  have  entered  into*  the  agzeemeiit  ftie  to  Ka 
ho^nd.  I  do  not  thinks  therefore^  there  is  any  reBaCtb 
be  gntiited  upoa  that  grouad.  ''■: 


What  has  hapjieMd  in  this  eise  I  cpno^e  is  very 
iUsely  to  happen  in  many  other  oases.  :  Thif  gmtlemam 
found  an  encroachment,  which  he  did  notiHiqMnpve  €tf#iii4 
^hioh  migiht  oltiipately  affect  tfae<  valiM  of  iiia  plot  of 
;gro^nd^  :  He  yery  prppedyp  iarUie  fitet  instRnoe^  eoin* 
fijf^K^  of  it  tQ  the  jQommii^nerc;,  hop^ig  to  obtain  p^ 
j^refs  l)uKm^.  thepi.;  and  I  dare  ^ay  they  wiibad  ta 
asMSt  him  in  obtwfmg  the  removal  of  what  he  thad^ 
a  grievance ;  but  they  never  appear  to  die  to  have  beeli 
Jiahh,  or  to  haye^ODnsented,  to  miike  goodlany  damage 
which  he  might  tustain.  They  alipeds  o^er  and  oMnr 
l^ain,  that  th^  were  not  undw  any  lialnlity  at  al^  4mt 
that  they  werp  very  anxious  to  procure  redresa  for  the 
Plaintiff  in  evei^  way  in  their  power.  The  way  ^pi 
which  they  attended  to  him  has,  I  think,  bee^  xatfaer 
.un&irly  used  agunst  them,  when  it  is  argued,  that  be^ 
icause  tliey  have  shewn  themselves  desirous  of  doing 
what  they  could  to  obtain  him  redress  in  a  cert^n  way» 
they  are  therefore  to  be  taken  to  have  admitted  their 
liability.  That  does  not  i^pear  to  be  the  caae;  t|iey 
are  not  subject  to  that  kind  of  liability. 

*  • 

'  I  think  that  the  Plaintiff  is  not  entitled  to  aoatuii 
this  bill,  and  under  these  circumstances,  the  d^murter 
must  therefore  be  allowed* 

Demurrer  allowed. 
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tenants. 

Mr.  Turner  and  Mr.  BeaUs,  in  support  of  the  motion* 
The  Receiver  having  been  for  six  years  in  possession, 
BriffnaU  had  no  right  to  take  the  law  into  his  own 
hands,  and  eject  the  officer  of  the  Court.  He  ought  first 
to  have  made  an  application  in  the  suit,  for  leave  to  take 
possession ;  or  he  might  have  applied  in  his  own  suit 
for  a  Receiver.  If  the  tenants  are  harassed  by  double 
demands,  the  property  will  become  imoccupied,  and  the 
security  for  the  annuities  destroyed. 

Mr.  JTay,  contrii,  was  not  called  on. 

The  Master  of  the  Rolls. 

I  cannot  grant  the  order  now  asked.  It  appears 
that  Mr.  Whitehead  was,  by  consent,  appointed  the 
Receiver  ''  of  the  incomes  of  the  outstanding  trust 
property  in  the  pleadings  mentioned,"  whatever  that 
might  be,  and  not  of  the  rents  of  the  estate  out  of^ 
which  they  were  issuing.  If  he  had  been  appointed 
Receiver  of  the  rents,  the  order  would  have  gone  on 
either  to  direct  the  owner  to  deliver  possession,  or  the 
tenants  to  attorn  (a).  Part  of  the  trust  property  con* 
sisted  of  these  two  annuities ;  and  it  appears  that  the 
Receiver  thus  appointed  by  consent  of  the  '^  incomes,'^ 
did  enter  into  possession  of  the  copyhold  property^  and 
continued  in  possession  for  several  years. 

Now,  what  has  happened?    Brignall  tlunks  fit  to 
proceed  against  the  tenants,  who  have  hitherto  paid 
their  rents  to  Wliitehead^  and  to  distrsdn  for  non-pay- 
ment. 

,  (a)  Seton  on  Decrees,  page  319.,  note  5. 
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ment.  Being  told  that  there  was  a  Receiver,  he  had 
a  perfect  right  to  say,  **  shew  me  the  order ; "  and  if 
the  order  had  r^ularlj  appointed  fFIiitehead  to  be  the 
Receiver  of  the  rents  of  the  estate^  he  would  have  pro* 
eeeded  against  the  tenants  at  his  peril,  and  would 
have  been  liable  to  be  committed  for  a  contempt  of 
Court  by  any  interference  with  the  possession  of  its 
officer.  If,  however,  he  looked  at  this  order,  which  is 
any  tidng  but  distinct,  he  would  have  found  that  it 
appointed  a  Recover  of  the  "  incomes  in  the  pleadings 
mentioned."  How  could  he  have  ascertained  what  that 
eonaistedof? 


S73 

1850. 


Crow 

V. 

Wood. 


I  am  clearly  of  opimon,  that  an  order  for  a  Receiver 
ought  to  state  so  distinctly,  on  the  face  of  it,  over  what 
property  the  Receiver  is  appointed,  that  a  party  may 
know  what  it  is  that  the  officer  of  the  Court  is  in  pos* 
session  oL  I  am  of  opinion  that  this  does  not,  and  the 
motion  must  be  refused,  but  without  costs. 


POTTER  V.  BAKER. 


1851. 
Feb,  26,  27. 


^I^MJfi  question  depended  on  the  will  of  a  testator,  a  testator  dt- 
-■•    who  expressed  himself  as  follows :  —  [i!jSnJntof 

his  property 
^  In  the  first  pkce,  I  appoint  Mr.  Thomas  Baker  1"  j  ^"°^*' 

and  Mr.  Edward  WaUis  my  joint  executors ;  that,  as  queathed  to 

''  "^  A.B.M. 

*^^^  per  year  for 
her  and  her 
three  chfldren ;  and,  after  her  decease,  the  **  money  "  to  be  paid  to  each  of  them, 
at  they  attain  the  age  of  twenty-one  ;  but,  if  either  of  them  died,  to  be  paid  to  the 
sonriTora.     Held,  upon  the  context,  that  this  gave  not  a  life  annuity,  but  such  a 
Jam  in  the  funds  as  would  produce  50/.  a  year. 

Where  there  is  a  simple  bequest  of  an  annuity,  it  implies  no  more  than  a  gift  for 
life^  uolesi  there  is  something  else  in  the  will  to  enkfj^  the  gift. 
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1851.  soon  as  posrible  after  ray  decease^  that  my  freehold 
house,  known  by  the  Bed  Lion  in  Parttament  Street, 
fFesttninster,  in  the  oountj  of  Middlesex,  be  let^  tm 
lease,  at  the  option  of  my  execntora,  for  the  Bpoee  of 
twenty-one  years  or  thirty-one  years,  which  they  mv^  bs' 
able  in  proportion  to  get  the  most  money  lor.  In  lW 
next  place,  I  leave  each  of  them,  my  exeoatarsi  MML 
each..  And  $SL  tiie  money .arinng  from  goodwillp&i^ 
tires,  plate,  china^  glass,  and  all  other  efiects  prbdiiciuy 
frtmi  my  said  freehold,  and  after  all  my  jost  debta.  aad^ 
funeral  ezpensea  axe  paid,  these  my  exeentori  ali»U.pBt 
the  money  into  the  funds,  to  the  best  adVaiitage! Jr> 
them  who  I  shall  hereafter  name.  The  first  is  my 
daughter  Mary  Ann'  H^ehari;  I  ^ye. to  heatr. SOL 
feir  year,  and  to  be  paid  her  half-yearly^  as  Im^  w  >b^ 
fires,  and  her  receipt  only  shall  be  a  dischaige  ia^wy: 
executors;  and  aft^  her  decease,  then  that  SOi^/per 
yeibr  ehatt  go,  jone-half  ta  EHzatmth  LuddiHrst;  mnd'tlMi 
other  half  to  Mary  Ann  Ballard,  who  now  tesidea  with 
me  here,  who  I  shall  name  after. 

"  The  next  place,  I  give  to  Elizabeth  Luckhurst,  of 
No.  10.  Brook  Streety  Lambeth,  501.  per  year  for  she 
and  her  three  children  ;  and  after  her  decectse,  the  money 
shall  be  paid  to  each  of  them  as  they  attain  the  age  of 
one  and  twenty ;  but  if  either  of  them  die,  to  be  paid  to 

the  survivors. 

-  * 

^*  In  the  next  place,  I  give  all  my  remaining  property 
to  Mary  Ann  Ballard^  whatever  it  might  produce, 
either  from  the  rent  of  the  house,  or  money*  iil  th^ 
funds ;  and  she  shall  remain  in  the  house  till  it  is  let, 
if  she  thinks  proper ;  and  after  one  year,  I  wish  thQ 
house  to  be  sold  to  the  best  bidder,  and  the  money  to 
be  put  in  the  funds,  and  Mary  Ballard  to  receive  tha 
produce  of  it,  and  the  money  to  be  divided,  after  her 
decease,  amongst  her  four  children,  or  any  more  she 
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hi  in  my  lifetime,  ahare  and  share  alike,  as  they        1851. 
to  the  age  of  one  and  twenty." 

testator  di^  in  1823,  and  in  the  same  yeai^ 
Lu€hhur$i  married  Johm  PoiUr. 


•  1 


Ae  deeveeof  Ae  Vkle-Chanoellor  of  England  it 

declared, 'that' the  ainnuities  oi  60L  each  were' not 

out  of  the  real  estate  of  the  testator ;  bnt,  by  aia 

'of  the  Ii<Hd dumeeUor,  on  appeal,  dated  tiie.Snd 

-JKy  1831,  It  Was  declared,  tiiat  the  good-will  and 

the  premises  in  the  bands  of  ^homa$  Baker  and 

rd  WaUU  were  subject  to  the  charges  created  by 

tMCatoMiwilL   ' 

,.  ;  .  .  .... 

*  ■  f  ■      .      f  ,  .  .  •  .         . 

-^BSMM  PoUer  died  in  1848,  and  her  childrai;  who 
sold  thdr  intereM  to  Henry  Searth,  joined  him  in  tiie 
petition,  whick  in&ted,  that,  by  the  will  and  as^ 
Henrjf  Searth  was  entitled  to  an  annuity  of 
per  annum  in  perpetuity,  charged  on  the  reid  estates^ 
^^    "the  testator.     The  Petitioner  asked  to  have  the  an- 
iixS^  rd«M  fod  puid  or  secured  to  him,  in  sudi  manner 
^iveeted  1^  this  will,  and  for  that  purpose  to  have  subh 
cif  St  per  cents,  as  would  be  sufficient  to  produce  an 
«Mi^-of  SOL  per  annum,  raised  by  sale  or  mortgage  of 
ftip^bold  lioose,  and  transferred  to  lum  Henry  Skarih} 


7Wl*iMr,  Mr.  Seheyny  and  Mr.  fFakf/teU  in  sup^ 
P^sHef  the  petition.  This  is  not  a  gift  of  aUfe  annuity 
^^-^UH  fi^ymt,  but  a  bequest  <^  so  much  of  A  fimd  as  will 
at*  f  6tohe$  V.  Heron  (a),  Robbisan  y.  Hunt  (b\ 
T,  Tm€edaU{e)y  Yktee  v.  Maddim(jfy  In  Siokee 
ArMi(a),  the  testator  directed  whatever  he  ^ied 
of  ^  should  produce  to  his  wife  an  annuity  of 

^-  •-  loot 

C«)  I€  a  ^  At.  Ifil.  f         (e)  10  Simme,  4^        :  > 

(I)  4  JReviNm,  460.  {d)  \t  ISmatu^  €13, 
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1851.  lOOL  per  aniiuin>  to  each  of  his  daughters  lOOL  per 
annum  for  themselves  and  their  children,''  and  an  an-^ 
nuitj  of  10021  to  his  wife's  mother,  the  ^'  sdd  annuities, 
after  the  decease  of  mj  wife  and  her  mother,  to  be 
equally  divided  amongst  his  three  children,"  it  was  hdd 
that  the  annuities  were  perpetuaL  In  PkSippt  y. 
Chamberlaine  (a),  the  testator  directed  his  trustees  to 
convert  his  real  and  personal  estate  and  invest  it  upon 
government  or  real  securities,  and  he  directed  them  to 
**  pay  all  the  rest,  residue  and  surplus,  of  the  dividends 
and  interest  of  the  stocks,  funds  and  securities,"  to  certain 
persons,  it  was  held,  that  they  took  the  funds  absolutely. 

In  this  case  the  general  scope  of  the  testator's  in- 
tention was,  to  have  all  his  property  converted  to  the 
best  advantage,  ^and  the  money  put  in  the  funds," 
and  he  gives  Elizabeth  Luchhurst  50L  of  such  funds  for 
life,  and,  after  her  decease,  "  the  money  "  (meaning  the 
money  in  the  funds  producing  it)  is  to  be  paid  to  her 
children* 

The  question  depends  principally  on  the  weed 
'^  money,"  and  it  is  a  rule,  that  where  the  same  word 
occurs  twice  in  the  same  instrument,  it  is  to  receive  the 
same  construction  in  both  places.  Ridgeway  v.  MumkU^  - 
trick  (&)•  Now  it  is  obvious,  that  in  the  residuary  gift  of ' 
*^  the  money  "  to  the  four  children  of  Mary  BaUardp 
the  absolute  interest  of  the  money  in  the  funds  passes ; 
consequently,  the  word  ^' money,"  in  the  gift  of  &OL  a 
year  to  the  children  of  Elizabeth  Luchhurst^  must  re- 
ceive a  similar  construction.  The  case  is  very  similar 
to  Rawlings  v.  Jennings  (c),  where  a  testator  bequeathed 
to  his  wife  <^  200/.  per  year,  being  part  of  the  manieg 
he  then  had  in  bank  security,"  and  it  was  held  to  g^ve 


(a)  4  Vaey,  50.  54.  (c)  13  Vesey,  39.  45. 

(6)  I  Dr.  ♦  War.  84. 
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abflolute  interest  in  so  much  bank  stock,  Sir  WiJUam  1851. 
Grant  observed — *^  The  description  of  the  subject  of 
^diis  bequest, '  part  of  the  monies  I  now  have  in  bank  se- 
^suritj,'  is  the  correct  mode  of  giving  the  absolute  pro* 
jierty  in  stock ;  for  strictly  the  proprietor  of  stock  has 
^in  annuity  only,  and  no  capital^  Again^  it  is  especially 
-to  be  observed,  that  the  word  *'  annuity''  no  where 
<x9curs  in  the  present  will- 
Mr  S.  Atkinson  for  John  Potter,  Mr.  Lloyd  for  the 
-trustees  of  the  testator's  wilL 

Mr*  RoupeU  and  Mr*  FoUett,  cantrii,  for  the  residuary 
Iqiateea.  This  is  a  simple  bequest  of  an  annuity  of  SOL 
m  year  to  the  legatee  and  her  children^  with  benefit  of 
survivorship  in  case  of  the  death  of  any  in  the  life  of  the 
another,  and  it  is  now  clearly  settled  that  a  gift  of  an 
annuity,  without  more,  is  a  gift  for  life  only,  Bleuritt 
T.  Boberit  (a)»  The  Petitioner  seeks  to  alter  the  words 
of  the  will»  and»  in  lieu  of  a  gift  of  50L  a  year,  to  intro- 
duce the  expression^  ^  such  a  sum  of  stock  as  will  produce 
60JL  a  year  i*^  this  cannot  be  done.  The  testator  gives 
502.  a  year  charged  on  his  general  estate^  or  on  the  pro- 
duce when  invested  in  the  funds*  In  Wilson  v.  Mad" 
Oson  (b),  where  a  testator  gave  *'  30/*  a  year,  from  the 
interest  of  his  funded  money  in  the  Bank  of  England^ 
the  Yice-Chancellor  said,  '*  What  the  testator  gives  is 
sn  annuity  of  30/L  a  year  charged  upon  the  stock :  not 
an  annuity  of  30/L  a  year,  part  of  the  stock.  A  life 
annuity  may  be  charged  upon  stock  as  well  as  any  other 
property."  In  Hedges  v.  Harpur  {c\  a  testator  gave  to 
•adi  of  his  five  daughters  400/.  per  annum  for  their  lives, 
and,  after  their  respective  deceases,  he  gave  the  same  te 

their' 

(«)  Crmg  i  Ph.  274.  ;  and      (b)  2Y.i^C.  (C.C.)  S72. 
Smoery  y.Dyer^  Ambier^  139.      (c)  9  Beavan^  479. 


J78  CASES  IN  CHANCERY.) 

1851.  their  ^'children,"  respectively;  and,  in  case  any  of 

^*^^^|*^^  daughters  died  **  without  ifisue,"  the  annuity  to  o 

V.  It  was  held,  that  the  children  of  the  daughtera  tool 

****"*  1%  only  a  proportion  of  the  annuity.  , . 

/The  cases  dted  do  not  apply.  In  BobinMon  t.  J 
the,gift^  in  substitution  in  default  of  diildreB  "Wi 
*^  C.  fF.  and  his  heirs  far  ever,^  clearly  pointing  i 
absolute  gift.  The  case  of  Tweedale  y.  T^edale  i 
be.  ooosiderd  overruled  by  Bhmitt  y.  Roberts.  Yai 
Maddan  is  under  appeal,  and  was  decided  by  the  i 
Judge  as  Bletoiti  ▼.  Roberts,  which  was  rere 
Fhsiyis  Y.  Chashberlaine  wila  a  iSm^le  randuiny 
under  the  fenn  of  an  unlimited  direction  to  psty 
diiddionds;  and  in  RawUngs  r.^^Jentdnffs  the  ffH 
'f ^entirely  for  her  own  use  and  disposal,"  which  of  i 
would  eiirry  the  absolute  intereM. 

^  It  is  impossible  tohold  that  the  word  *'^  money  "  BB 
the  same  thing  throughout  the  wilL  The  fijnit  tii 
is  used  it  means  the  rent  of  the  house ;  next  it  is 
^  money"  arising  from  the  good-will,  and  inthp- 
mstance  it  means  the  residue  after  payment  of  d 
whidi  is  to  be  put  in  the  funds ;  next'  it  is  used  ii 
elanse  under  discussioir,  and  must  refer  to  the  last  i 
cedent, — viiE.  ^50L  per  year;  *  afterwards  it  appli 
money  in  the  funds;  and,  lasti^,  it  means  the  gei 
residue.  So  that  to  give  it  precisely  the  same  mea 
is  impossible. 

By  the  decree,  on  appeal,  it  was  declare,  thM 
good-will  and  rent  are  subject  to  the  annuity, 
therefore  not  a  charge  on  the  house,  and,  if  it  be,  ther 
no  words  of  inheritance  necessary  to  make  it  perpe 

Mr.  Turner  in  reply.     A  charge  on  the  rents  o 
house  is  a  charge  on  the  corpus. 
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27» 


J^e  Master  of  the  Rolls. 

One  can  neVer  give  a  very  confident  opinion  on  in- 

fbarzual  wills  like  these ;  it  is  very  difficult  for  diflbrent 

pex'taona  to  come  to  the  same  conclusion  on  them,  and 

ally  difficult  to  arrive  at  the  same  conclusion  u]poii 

same  reasons;   a  remarkable  instance  of  this  oc- 

in  one  of  the  cases  cited  during  the  aigument. 

thgt  can  be  done  is  to  consider  the  matter  carch 

.  y,  aha  'to  Come  to '  such  a  condunon  on  the  whole 

•      ■,••■  •    .  .   .   .    , 

u'ivpeurs  to  b« 'right 


«l> 


w    .^ 


1851. 


<1 
li 


i  has  been  settled,  that  where  thcr^  is  a  simple  be- 
t  of  an  annuity,  it  implies  no  niore  thim'a  gift  fot 
unless  there  is  something  else  in  the  will  to  enlarge 

pft./     •      ••  • 


TRiis'testatoif  seems  to  have  made  his  owti  will  in  d 

informal  manner,  that  it  is  not  very  easy  to  coI> 

what  his  intentions  were,  in  the  events  which  hav^ 

sus^vaDy  taken  place.     He  was  a  publican,  and  having, 

>tA    it  is  Bud,  nobody  to  succeed  him,  he  was  desirous 

^Imt  his  fir^old  public-house  should  be  disposed  of 

'feo  the  heist  advantage.    For  that  purpose  he  directed 

^'^  to  bs  let  as   soon  as  possible  after  his  death,  for 

/twenty-one  or  thirty-one  years;    and  the    reversion 

"Wenld  then  have  formed  part  of  his  estate.     He  pro^ 

*5®©ds:  — **  And  all  the  money  arising  from  good-Will, 

^'^teres,  8tc.  &c,  and  all  other  effects  producing  from 

?*y  mad  freehold,"  &c.  *'  these  my  executors  shall  put 

^"^  Kkioney  into  the  funds  to  the  best  advantage,  for 

^^®>n  who  1  shall  hereafter  name.** 


^I%e  first  question  is,  what  money  he  intended  to  ht 
t^  in  the  funds  f  It  could  hardly  be  said,  that  it  wbs 
T^^Ue  to  let  the  house  without  the  good-will,  ficeni)^ 

and 
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1851.        and  custom;  and  he  goes  on  to  say,  ^^ and  all  otl 
^^^^^^     effects  producing  from  my  said  freehold."     Taking  t 
V.  in  connection  with  the  subsequent    part  of  the  19 

Baker.  j  ^J|Jq^  Ij^^  intended  that  all  he  had  should  be  indue 
and  invested  in  the  funds,  ^not  only  the  produce 
the  good-will,  fixtures.  Sec,  but  all  which  might 
produced  from  the  freehold*  The  money  thus  p 
chased  in  the  funds  is  for  the  best  advantage  of  th 
he  afterwards  named*  The  first  person  named  is 
daughter  Mary  Ann  JVuehart,  who  is  to  have  5 
a  year*  The  construction  of  this  gift  is  not  now  uni 
my  consideration,  and  it  will  be  better  to  abstain  fn 
saying  any  thing  respecting  it* 

Now  comes  the  legacy  in  question*      '*  I  give 
Elizaheth  Luckhurst  50L  per  year,  for  she  and  her  thi 
children,  and,  after  her  decease,  the  money  shall 
paid  to  each  of  them  as  they  attain  the  age  of  tweni 
one*'* 

The  whole  question  turns  on  the  meaning  of  t 
word  **  money  "  in  this  sentence,  it  being  alleged,  tb 
this  word  **  money  "  ought  to  be  considered  an  annui 
o{  50L  a  year  given  to  Elizabeth  Luckhurst  and  1 
children,  or  the  money  to  be  due  in  respect  of  tl 
annuity,  or  something  that  would  comprise  ^'  mone] 
in  its  strict  construction,  and  which  annuity,  it 
argued,  is  to  be  confined  to  the  life  of  the  legate 
Now  it  is  plain,  that  it  was  to  be  derived  from  the  st 
of  the  estate  and  other  things,  and  that  the  investme 
in  the  funds  was  to  be  made  for  the  best  advanta 
of  those  persons  whom  he  should  thereafter  nam 
and  Elizabeth  Luckhurst  and  her  children  are  name 
What  is  afterwards  given  is  not  an  annuity  or  mon< 
to  become  due  in  respect  of  an  annuity,  or  any  thii 
terminable,  but  '*  the  mtmetft^  which  must  be  co 

aider 
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€red  as  apart  of  the  money  which  was  to  be  inyestecl) 
T12.  that  part  which  produced  50/.  a  year* 


3n  the  next  place,  the  testator  gives  all  his  remain- 
property  &c  to  Mary  Ann  Ballard*     That  is  after 
of  what  he  had  previously  directed  to  be  paid, 
after  satisfying  the  previous  gifts  in  the  wilL 
;tlxmt  sayingy  that  this  is  clear,  I  think  that  the  tea- 
r,  in  this  case,  when  using  the  word  ''  money,**  in* 
ded  the  money  which  was  to  be  invested  to  secure 
SOL  a  year. 


Ordeb. 

TThe  Court  being  of  opinion,  that  the  Petitioner  was 
^^^^%itled  to  a  sum  of  166621  13«.  4dL  three  per  cents, 
the  amount  necessary  to  produce  SQL  a  year,  it 
ordered  to  be  nused  by  sale  or  lease  of  the  **  Bed 
^^^n,"  and  transferred  to  the  Petitioner. 
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POTTBE 

Baker. 


on.*- Affimied,  on  appeal,  by  the  Lords  Jiutiots,  21  Novewiber^ 
1. 


L'ESTEANGE  v.  L'ESTKANGE. 


1850. 
JVbr.2l. 


iHIS  was  a  motion  for  an  injunction,  made  under  An  officer,  oii 
the  foUowing  circuiiu.tai.oe8 :  -  S'^lf 

wrote  to  his 
On  the  19th  o(  April  1850,  Harry  P.  VEstrange,  a  diI!e^ti^hL 

^ptain  in  the  3l8t  Begiment  of  Foot,  resigned  his  Jo  pay  3ie 

"  "    ,    ,         balance  re- 

commission,  ceived  to 

il.i?.,  a  cre- 
ator. •  The  letter  was  delivered  to  them,  and  they  authorised  A,B,to  draw  for 
^^^'  the  next  month,  when  the  vacancy  would  be  filled  up.    Held,  that  this  con* 
v'J^ted  a  valid  equitable  assignment. 
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ioaaaimfnif  which  hereupon  became  mMbUj  \m 
usual  maimer,  aooording  to  the  regiilatieiia  of  Her  ] 
jesty's  military  service. 

.Qd  the  86th  of:  April  185(V  Marry  JP.  L'J^Mwm 
Mi^.  iodelited  i4  hie  brother  Oeatye  B.  rEibrmfi 
jffie  siuil  of  500£i  and  having  promised  ^ym^nl}  of? 
^rodnte  of  his  ooinmis8io%  wrote  a^:de}i«e«rfft 
-Gt^ge  B»  UEitramgt  the  fciUowihg  lejkter,  ear  eiiderj 
.Messrs.  Cox  h  Co.,  his  ermy  qgrats  i-^*^ Lomi^Jl^ 
26th,  1850.  Gentlemen,  Please  pay  .to  Qpim^ 
L^ Estrange,  JSaq.  (my  brother),  or  bearer,  the  bak 
of  the  price  of  my  company  in  31st  Regiment,  wh 
remwis  in  your  hands.** 

•   •  •  .  ,  • 

'  Oh  Uie  1st  diy  of  May  1850,  Georye  B.  L^Ewtrti 
deKvered'  to  Messrs.  Cox  &  Co.  the  fetter  or  ordeir 
the  ^6th  day  of  April  1850,  accompanied  by  thtt'1 
lowing  note,  written  to  Messrs.  Cox  &  Co. :  — ^  **  Wl 
you  receive  any  further  sum  on  Captain  VEgtram 
account,  (3 1st)  as  the  balance  arising  from  the  proe6 
of  his  commission,  I  request  you  will  forward"  1 
amount  to  me  in  bank  post  bilL" 

On  the  17th  of  May  1850,  an  ensign  was  { 
zetted  to  the  31st  Regiment,  and,  as  previously 
his  being  so  gazetted,  the  sum  of  450/.,  the  regulati 
price  of  the  commission  of  an  ensign,  must  be  p; 
to  Messrs.  Cox  &  Co.,  the  agents  of  the  regime 
George  B.  V Estrange  wrote  to  Messrs.  Cox  ic  ( 
to  be  informed  when  he  might  draw  on  them  in  pi 
suance  of  the  letter  of  the  26th  of  April  1850. 
answer  he  received  from  Messrs.  Cox  &  Co.  a  lett 
dated  the  30th  of  May  1850,  which  was  as  follows: 
'^  Dear  Sir,  The  ensign  appointed  to  the  31st  Regime 
on  the  17th  instant  was  not  in  your  brother^s  suco 

si( 
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-waOf  bnt '  fba  ouididata  for  the  eiiBigii07  will,  I  IvTfc 
no  doub(,  g6  1^  fiir  aMwiwftlftn  OB  the.  4tli  (if  iAm^ 
-aild,if  he,.pMi»  I  «xpaot  he  will  be  ganttod  on  tbe 
1401  Af  .A«t  month,  after  which  tune  70a.  will  hi  at 
JSbatf  A  Akw  tar^amiCccfic  Co.  fm4ltll0i.tltLt 
-vUih'wil  be  the  bduice  on  CmftM»  ^'SMtraaff^*  m- 
-oouB^  M&n  the  4S0I.  is  reeeiTed  for  the  enugnqr."  . 

'  '<>l  «ie  U  of  Vww  1860,  Jfoniee  £ti2a»iuni,  ft  creditor 
o^\Msnj^F.  JJSalnatge,  iiwtitnted  piioceedingi  in  th6 
~Z^a«d  Mkjor'a  Court  by  pn>cew  of  foreign  ftttaiJunen^ 
•■awiimt  Oarrf  P.  UEthange  and  MessTh  Cox  &  C<^ 
■And  h«.,ftttedied  all  taawaaar Harry  P.L'Eitna^iM 
l^kiA  hvMlaof  MeiBB.  Ckr  &  Ca 

C^.die  18th  of  ,/uw,  the  eiiffign<7  was  gaietted, 
**  ««d  ibartly  previooa  thereto"  the  sum  of  450JI  was 
r*i«df»MmCT.  Qu&  Co; 

Gear;^«  ^.  VEttrange  filed  this  1»U  in  Stp^mber, 
\^SOj  against  Harry  P.  VEttraagtf  Mauriem  Salamtat 
Arid  Messrs.  Cat,  inurting  that  the  letter  operated  as  » 
'^a.Xid  equitable  asBignment,  or  equitable  cba:^  or  Ueo, 
5*>  fiiTOar  of  the  Pluntif^  on  the  balance  of  the  monies 
^WiaSog  &om  the  sale  of  the  commiBaioii.  The  bill 
X**%7ed  myment  and  an  injunction  to  restrun  the  pro- 
*^o«LH]i]|g^  in  the  Lord  Mayor's  Court,  and  to  restiun 
-^^fT—u  Cox  from  paying  over  the  fund  to  any  other 
a  the  Fluntiff. 


-A  motion  waa  now  made  for  an  injunction,  which 
''^  parties  agreed  shonld  detemilne  the  qnestioD  be- 
*-*»^aen  them. 

AIe.  T^tnur  and  Mr.  Sebomierff,  for  the  PkintifC 
^^^k«  letter  of  the  26th  of  April,  1850,  operated  as  an 
^^l^table  asdgnment  of  the  produce  of  the  comiuisaoa. 


\ 
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1860.       for,  in  equity,  an  order  given  hj  a  debtor  to  his  creditor 

])^RANOK  ^^^  *  ^^  person,  having  funds  of  the  debtor,  to  puf 
V.  the  <sreditor  out  of  such  funds,  is  a  binding  eqmtalii 

X'EsTRANGB.  assignment  of  so  much  of  the  fund ;  Bum  v-  CAr^ 

vndho  (a),  Row  v.  Dawson  Qi).     In  Ex  parte  South  (c), 
«  trader  having  given  to  a  creditor  an  order  on  the 
executor  of  her  debtor  to  pay  the  debt  to  the  creditor, 
and  the  executor  having  received  the  order,  and  re- 
tained it  until  the  assets  of  the  testator  should  enable 
him  to  pay  simple  contract  debts,  and  the  trader  having 
become  bankrupt  before   payment,  the  creditor  *was    . 
declared  entitled  to  receive  the  amount  of  the  order  r 
£rom  the  executor,  notwithstanding  a  subsequent  arrests 
of  the  trader.     Lord  Eldon  there  says,  **  It  has  beeoM: 
dedded  in  bankruptcy,  that  if  a  creditor  gives  an  ordei^ 
on  his  debtor  to  pay  a  sum  in  discharge  of  his  debts^ 
and  that  order  is  shewn  to  the  debtor,  it  binds  him  r 
on  the  other  hand,  this  doctrine  has  been  brought  intc^ 
doubt,  by  some  decisions  in  the  courts  of  law,  who 
quire  that  the  party  receiving  the  order  should,  in  som 
way,  enter  into  a  contract.     That  has  been  the 
of  their  decisions,  but  is  certainly  not  the  doctrine  oi 
this  Court     In  this  case,  the  executor  of  the  debtor^ 
instead  of  returning  the  draft  to  the  persons  who  pre^ 
sented  it,  retains  it,  with  a  declaration  that  he  cannot 
then  accept  it  payable  at  any  particular  time,  but  that 
it  shall  be  paid  whenever  the  state  of  the  testator^s 
assets  enables  him  to  pay  simple  contract  debts,  and 
that  in  the  meantime  he  will  hold  it  as  a  charge.** 

In  CoUyer  v.  Fallon  (d)  it  was  held,  that,  although  an 
officer  cannot  pledge  his  commission,  yet,  after  he  has 
sold  out,  he  may  create  an  equitable  assignment  of  the 

produce 

(a)  4  Mi/L  4-  Craig,  p.  702. '        (c)  3  Swan.  392.  __ 

lb)  1  Fesey,  sen.  331.  [d)  Turn.  ^  R.  459. 


■ 

r 
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l.produce.     There,  an  officer  sold  his  commissioDi  and        1850. 
directed  his  army  agents  who  received  the  purchase   in^"^^^, 
money  to  pay  certiun  debts  thereout  amounting  to  «.  w 

Vkai,  and  they  promised  to  do  so :  it  was  held,  that  I-'Esteaxoe.      | — 

this  created  a  valid  equitable  assignment.  Lord  Giffard 

saying  (a),  ^'The   moment,  therefore,  that  the  memo- 

jandum,  directing  them  to  retain  a  sum  of  1160Z.  for 

the  benefit  of  particular  persons,  was  communicated  to 

them,  they  became  trustees  of  so  much  of  the  fund  for 

the  use  of  the  persons  thus  specified." 

This  is  precisely  the  same  case,  and  the  letter  of  the 
30th  of  May  1850,  adopting  the  assignment,  put  the 
matter  beyond  all  question. 

Mn  J.  Hi  Palmer,  contra.     This  transaction  is  in- 
snflBcient  to  abstract  from  the  general  body  of  creators 
their  right  to  the  produce  of  the  commission,  for  the  case 
comes  within  neither  the  authorities  nor  the  principles. 
In  the  cases  cited,  there  was  an  assignment  of  a  specific 
ehoie  in  action;  but  here  there  is  but  an  order  to  pay 
*'  the  balance  "  *'  which  remains  in  your  hands,"  and  at 
the  time,  there  happened  to  be  none  on  which  it  could 
operate.     It  is  payable  to  ''  my  brother  or  bearer,"  and 
therefore  was  either  a  mere  cheque  on  a  banker,  who 
had  no  assets  at  the  time,  and  created  no  lien,  or  it 
was  a  bill  of  exchange  which  required  a  stamp ;  this 
instrument  having  none  cannot  be  enforced.     In  Lord 
Braybrooke  v.  Meredith  (b),   the  mortgagor  of  tithes 
gave  the  mortgagee  a  letter  to  the  lessee  of  the  tithes, 
desiring  him  to  pay  the  arrear  of  interest  to  the  mort- 
gagee, and  to  charge  it  to  the  mortgagor.     The  lessee 
undertook  to  pay  the  amount,  and  it  was  held,  that  the 
letter  was  not  an  assignment  in  equity  of  a  debt,  but 

an 

(a)  Page  476.  (A)  13  Simons,  271. 

Vol.  XIII.  U  ^^ 
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1850.        an  order  for  payment  of  money,  which  could  not  be 
L'EsTRANOB    ®^^^^^^^  because  it  was  not  stamped. 

So  in  Parsons  v.  Middleton  (a),  an  order  of  A.y  on  his 
bankers,  to  pay  B.,  out  of  the  balance  due  to  him  on 
the  final  arrangement  of  his  account,  a  certidn  sum,  was 
held  to  be  an  instrument  requiring  a  bill  stamp  within 
the  statute  55  G.  3.  c.  184. 

Mr.  Turnery  in  reply,  was  stopped  by 

The  IVIaster  of  the  Bolls,  who,  after  referring  to 
the  two  letters  of  the  26th  of  April  and  30th  of  May  - 
1850,  said,  I  think  the  latter  letter  a  complete  recog^ 
nition  and  acceptance  of  the  direction  to  pay  containecE: 
in  the  former,  and  that  in  equity  there  was  a  perfect 
assignment  of  the  balance  to  the  Fluntiff.  He  i^ 
therefore  entitled  to  the  injunction. 

(a)  6  Hare,  26L 
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1851. 


ELLIS  V.  MAXWELL.  ^^^^ 

^H£  Master,  bj  his  report  made  In  1848,  had  treated  Error  in  a 

'sums,    amounting  to   11,149£,  received  for  the  pon,  whicr 
Its  of  Irish  estates  in  Irish  currency,  as  so  much  "«^  l>eeii  con- 
st C3  Tling  English  money;  although  in  the  other  schedules,  decree, 
Kc?     had  properly  converted  the  amount  from  Irish  into  y^^^\y  8"™» 
J57:^9£lish  currency.     By  this  error,  Henry  Ellis,  the  ex-  rcncy  had 
ecutor,  had  been  charged  with  857/.  more  than  he  had  ^^^n^h^ 
received.     The  error  had  been   carried  forward,   and  money,  cor- 
continued  In  all  the  subsequent  proceedings,  including  petition! 
tlie  decree  on  further  directions  made  in  August  1850, 
'thereby  Robert  F.  ElHsy  the  personal  representative  of 
Henry  Ellis,  had  been  ordered  to  pay  a  balance  of  838/. 

-A.  petition  was  now  presented  by  Robert  F.  Ellis  and 
three  of  the  Defendants,  to  have  the  error  corrected  (a). 
This  was  supported  by  affidavit. 

Ou  the  24th  of  February  an  order  was  made  as  by 
consent,  but  the  consent  could  not  be  obtained. 


^Ir.  Bagshawe,  for  the  Petitioners,  stated  that  some      March  85. 
Necessary  consent  could  not  be  obtained,  and  asked  that 
^^  order  might  be  made. 

2^e  Master  of  the  Bolls,  after  some  hesitation, 
^^d  tliat,  the  facts  being  verified,  he  thought  he  might 
^ko  the  order. 

(«>     See  the  45th  General  Order  of  April  1 828.     Ordinet  Can.2\. 

^^^'■TJ.— It  was  ordered  that  /?.  F.  EUU  should  pay  the  sum  of 
7^M  in  lieu  and  satisfaction  o^  the  838/.  mentioned  in  the  decree. 

U2 


288 


CASES  IN  CHANCEBY. 


1851. 


March  81.       GREISLEY  V.  The  Earl  of  CHESTERFIELD. 


^JIR  ROGER  GREISLEY,  by  his  will,  deyised  aU 
^^  his  freehold  estates  to  trustees,  upon  trust  that 


until  the 
settlement 
should  be 
made  as  afher 
directed,  the 
rents  were  to 


A  testator 
directed  his 
real  estate  to 

*?  d°  t  r  *™*  *^®y  should  "  immediately  or  as  soon  as  conveniently 

OS  soon  as  miffht  be,  after  his  decease,"  sell  the  same  or  such  parts 

might  be/*^and  ^  should  be  necessary ;  but  he  directed  the  LuUington 

applied  in  aid  estate  to  be  the  first  sold*    And  the  testator  directed 

estate,  in  pay-  ^^^  trustees,  ^^  with  and  out  of  the  monies  to  arise  from 

ment  of  his  ^jj^^  ^\^  q^  g^l^  ng  aforesaid  (in  ud  of  his  residuary 

debts ;  but  ,  ^ 

personal  estate  thereinafter  bequeathed),  to  pay  and 
satisfy  all  his  just  debts  and  funeral  and  testamentary 
expenses,   and  pay  off  and  discharge  all  mortgages 
affecting  the  manors  and  hereditaments  thereinbefore 
be  applied  in     devised;"  but  with  full  power,  either  to  pay  oflf  thi 
the  mortgages,  mortgages  or  continue  the  same,  as  they  should  thinJ 
■"5*  ^^®  ^®"       fit.     "  And  in   the  meantime  and  until  the  estate 
paid  to  the       should  be  sold,  or  until  the  settlement  should  be  mac 
titrd^^ncT'       *®  thereinafter  directed,"  the  trustees  had  power  to  i 
the  settlement,  mise  the  estates  for  seven  years,  and  *'  in  the  meantii 
rectedThc  '      ^^^  ^^^^  ^^^^  settlement  should  be  made  "  out  of  • 
unsold  here-     rents  and  profits  of  the  estates,  "  in  the  first  place 
be  settled  on     ^^^P  down  the  interest  of  the  mortgages  affecting 

A.  for  life,        game  manors  and  hereditaments,  or  any  of  them, 

with  re- 

mainder  over,    should  pay  and  apply  the  residue  of  such  rents 

^^^^♦Jr^ih'^     profits  to  the  person  or  persons  and  in  the  mannc 
indebted,  on     and  in  which  the  same  rents  and  profits  would  be 

bonds,  and  his 

personal 

estate  was 

largely  deficient.    More  than  a  year  elapsed  before  the  sale  of  the  real 

Held,  that  the  interest  on  all  the  debts  for  the  first  year  was  payable  ou 

corpus  of  the  real  estate,  but  that  the  tenant  for  life  was  bound  to  keep  d 

subsequent  interest. 
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a.Ue  and  applicable  under  the  settlement  thereinafter 
directed  to  be  made,  if  such  settlement  were  then  ac- 
tonally  made." 

He  then  directed  the  unsold  hereditaments  to  be 
ttled  on  his  wife  for  life,  with  remainder  to  his  first 
xid  other  sons  in  tail  &c. 
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1851. 


Greisley 

r. 
The  Earl  of 
Chester- 
field. 


And  the  testator  bequeathed  all  the  residue  of  his 
jf^^rsonal  estate  and  effects  to  his  executors,  upon  trust 
apply  the  same  towards  discharging  his  debts  and 


l^^ades. 


Sir  Boger  Greisley  died  on  the  12th  of  October  1837. 
is  debts  amounted  to  121,000/!.,  and  consisted  of 
ortgage  debts  to  the  amount  of  84,000il,  bond  debts 
700021,  and  simple  contract  debts  of  30,000/. 


The  personal  estate  applicable  to  their  payment  pro- 
duced about  400021  only. 

The  trustees  put  the  Lvllingtan  estate  up  for  sale  by 
Auction ;  but  to  protect  the  interest  of  the  parties,  it  was 
^Dght  in,  and  was  afterwards  sold  in  November  1838 
^1^  98,000/.,  but  the  completion  was  unavoidably  post- 
poned until  August  1839. 

^"be  question  now  raised  was,  whether  the  interest 
^n  tiie  specialty  and  simple  contract  debts,  which  ac- 
^^*^^d  between  the  death  of  the  testator  and  the  com- 
l^^on  of  the  salcj  ought  to  be  borne  by  the  corpus  of 
^^  estate,  or  be  paid  out  of  the  rents  and  profits. 

^MDt.  Turner^  for  the  tenant  in  tail.    The  first  trust  of 
"^^  produce  of  the  real  estate,  when  sold,  is  for  the  pay- 

U  3  went 


i 
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1851.        ment  of  the  testator's  debts^  and  this  over-rides  the 

^^l^''"^*^     subsequent  direction  to  pay  the  rents  to  the  widow. 
Greisley  ^  ^  '' 

V. 

The  Earl  of  g^^  jf  ^yg  j^^  ^q^.  g^  ^^  ^j^^  whole  extent,  it  applies 
FIELD.  to  the  interest  on  the  bond  and  simple  contract  debts 
carrying  interest,  which  accrued  after  the  expiration  of 
the  first  year  from  the  testator's  death.  This  depends 
on  the  proper  construction  of  the  words  **  immediately 
or  as  soon  as  conveniently  may  be."  Tins  expression 
has  been  held  judicially  to  be  limited  to  the  first  year 
after  the  testator's  death ;  that  period  being  conmdered 
a  reasonable  time  for  complying  with  this  and  similar 
directions.  Thus,  in  Sitwell  v.  Bernard  (a),  where  a 
testator  directed  his  personal  estate,  *'  with  all  con* 
venient  speed,"  to  be  laid  out  in  real  estates  '^  to  be 
settled  in  strict  settlement,  and  that  the  interest  should 
accumulate,  and  be  similarly  invested,"  but  various 
circumstances  delayed  the  investment,  it  was  held,  that 
the  tenant  for  life  was  entitled  to  the  interest,  from  the 
end  of  a  year  after  the  testator's  death.  Again,  where 
trustees  were  directed,  "  as  soon  as  conveniently  might 
be,"  to  sell  and  invest  the  produce,  and  the  intermediate 
rents  were  given  in  trust  for  A.  for  life ;  a  considerable 
delay  having  occurred  in  selling,  it  was  held,  that  the 
rents  subsequent  to  the  first  year  ought  to  be  paid  to 
A.,  and  not  accumulated ;  Viffor  v.  Harwood  (i).  Similar 
decisions  occurred  in  the  case  oi Parry  v.  Warrington(c)y 
where  the  direction  was  to  invest  money, ''  with  all  con- 
venient speed"  in  land,  and  in  Tucker  v.  BoiU}eU{d)^ 
where  the  direction  was  to  invest  ^'at  all  oonvetiient 
opportunities." 

It 

(a)  6  Vetey^  520.  Kilvinglon  v.  Gray,  2  Sim,  4*  SL 

(b)  12  Shnont,  172.  396.,  md  Earl  of  Stair  w.AbegUi^ 

(c)  6  Mad.  155.;  1  Dow  j-  CI.  24. 

(d)  5  Beavan,  607. ;  and  sec 
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cL 
I; 


t  never  could  haye  been  intended  by  the  testator 
CB.^  the  rights  of  the  parties  under  his  will  were  to 
]^cnd  on  the  degree  of  diligence  or  laches  of  the  trus- 
B  in  winding  up  his  affidrs.  The  tenant  for  life  is 
ixrefore  bound  to  keep  down  the  interest  from  the  death, 
sit  all  eyentSj  from  the  end  of  the  subsequent  year. 


1861. 


Grbislbt 

V, 

The  Earl  of 
Chfstbk- 

FIBLD. 


1)1 


'.  BetheU  and  Mr.  L.  Shadwell,  contrd.   The  tenant 

life  claims  the  whole  of  the  rents  up  to  the  period  of 

completion  of  the  sales.     At  all  events,  she  is  liable 

]paj  the  intarest  on  the  mortgages  alone,  for,  under 

express  direction,  the  trustees,  (until  the  settlement  is 

cii<c3e  and  after  keeping  down  the  interest  on  the  mort- 

aflfecting  the  estate^  and  on  them  alone,)  are  to 

the  reffldue  to  the  person  entitled  under  the  settle- 

nt ;  this  is  the  tenant  for  life,  the  widow.     The  sale 

directed  to  be  made  in  aid  of  the  personal  estate, 

until  the  personal  estate  had  been  administered, 

it  was  known  what  the  LtdUngton  estate  produced, 

Gould  not  be  ascertained  what  part  of  the  real  estate 

necessary  to   be   sold.     It   was  plain,  therefore, 

"tlx^t  a  considerable  time  must  elapse,  before  a  settle- 

nxont  could  be  made  of  the  unsold  estates^  and  the  tes- 

'ta.^or  intended  that  the  payment  of  the  intermediate 

inoome  should  not  be  delayed*     He  made  a  marked 

difierence  between  the  interest  on  the  mortgages  and 

tlukt  on  the  other  debts,  and  having  directed  the  former 

alone  to  be  paid  out  of  the  rents,  he  must  be  taken  to 

have  excluded  the  latter  for  *^  expressio  unius  exdusio 

alterius.?     In  Elmn  v.  Ebmn  (a),  Sir  WiUiam  Grant 

^7^  '^  With  regard  to  a  sale  of  land,  there  is  no 

gi^und  for  taking  the  period  of  a  year,  as  the  time 

within  which  a  sale  ought  to  be  made.     Why  should  it 

^ BQapended  for  that  period,  and  no  longer?    Where  a 

residue 

(c)  8  Vet.  p.  554. 

U  \ 
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1851.        residue  of  personal  estate  is  to  be  laid  out  in  land, 

^^"^^"^^     there  is  a  reason.     It  is  supposed^  that  ordinarily  the 
Greislet 

f7.  personal  estate  may  be  collected,  and  the  residue  ascer- 

T^  Earl  of    |^jjgj^  \yj  that  time ;  but  in  the  other  instanccj  that 
FIELD.        time  has  no  application." 

The  testator  intended  to  give  to  his  widow  the  en- 
joyment of  the  property  until  it  was  abstracted  for  the 
purposes  of  the  will. 

Secondly.  The  tenant  for  life  is  entitled  to  the  ini 
come  during  the  first  year.  Douglas  v.  Congreve  {(oT 
Anger $tein  v.  Martiniji)^  Hemtt  v.  Morris (c) ;  and  on  th" 
point  they  conunented  on  Stott  v.  Hottingworth{d),  Taylm 
V.  Hibbert{e\  Dimes  v.  Scott  {g\  Taylor  v.  Clark  (A). 

Mr.  Daniel  and  Mr.  Faber^  for  trustees. 

Mr.  Turner,  in  reply. 

The  Masteb  of  the  BoLLS. 

The  question  in  this  case  is  in  itself  simple  enoups 
The  testator  has  devised  his  real  estate  upon  trust  to 
sold  "immediately,  or  as  soon  as  conveniently  mi^ 
be,"  after  his  decease ;  and  the  money  to  arise  from  K 
sale  was  to  be  applied  in  aid  of  his  personal  estate  th^ : 
inafter  bequeathed,  to  pay  and  satisfy  all  his  just  dehp 
funeral  and  testamentary  expenses,  and  pay  off  9^ 
discharge  all  the  mortgages  affecting  the  said  maac 
and  hereditaments  thereinbefore  devised,  or  any  « 
them.  Then  there  was  this  particular  direction,  **  &n* 
in  the  meantime,  and  until  such  settlement  shall  bi 

made 

(a)  1  Keetiy  410.  (e)  \  Jac.  cj-  W.  308. 

(b)  Turner  <J-  R,  232.  (g)  4  Rust.  195. 

(c)  Ibid.  241.  \h)  1  Hare,  161. 
{d)  3  Madd.  161. 
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I  as  hereinafter  is  directed  to  be  rnade^  the  trus-  lif^V, 
ihall,  with  and  out  of  the  yearly  rents  and  profits     Gkrisley 

oF    -tlie  manors,  hereditaments,  &c.,  in  the  first  place,  »«    ,^'  ,    - 

.  The  Earl  of 

down  the  interest  of  the  mortgages  afiecting  the     Ciiester- 

FIELU. 


manors  or  hereditaments,  or  any  of  them,  and  do 
aimd  shall  pay  and  apply  the  residue  of  such  rents  and 
profits  to  the  person  or  persons,  and  in  the  manner  to 
arkcl  in  which  the  same  rents  and  profits  would  be 
p».yable  and  applicable  under  the  settlement  herein- 
aFt;er  directed  to  be  made,  if  such  settlement  were  then 
aot;ixally  made." 

3^ow  it  is  this  direction  to  pay  and  keep  down  the 
in^terest  of  the  mortgages,  which  has  principally  given 
Tise   to  the  question  between  these  parties.     It  is  said 
to  be  the  doctrine  of  this  Court,  that  when  there  is  a 
direction  for  the  execution  of  a  trust  of  this  kind,  to  be 
acted  upon   '^as  soon  as  conveniently  may  be,"  the 
Court  will,  for  the  general  convenience  of  all  persons 
interested  in  the  estate,  limit  a  time  for  the  perform- 
ance of  the  particular  directions  given,  as  in  the  case 
of  SitweU  V.  Bernard  {a)y  where  the  direction  was  that 
the  residue  should,  with  all  convenient  speed,  be  laid  out 
in  land,  and  that  the  interest  should  accumulate  and  be 
l*id  out  like  the  residue.     There  was  a  neglect  to  carry 
^t  direction  into  execution ;  and  the  Court,  notwith- 
staadbg  the   direction   to    accumulate    the    interest, 
^opted  such  means  as  were  necessary,    to  set  the 
Potties  equal  and  upon  a  proper  footing,  by  saying  that 
^^  investment  ought  reasonably  to  have  been  made  at 
we  end  of  one  year. 


this  case,  the  direction  being,  not  indeed  to  ac- 
^'^'^^^^te  in  that  way,  but  to  keep  down  the  interest 
upoD4he  mortgages,  then,  notwithstanding  that  specific 

direction, 

(a)  6  Vesetft  520. 
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1851.  direction,  if  the  time  has  ela|)se(l  within  which  that 

'  ought  and  might  have  been  conveniently  done»  there 

,;.  must  be  such  an  arrangement  of  this  matter,  as  will 

The  Earl  of  ^^  jQj  ^^  parties  upon  the  terms  of  convenient  equality. 

Chester-  mt  xr  -x         ^ 

FIELD. 

It  is  said,  that  to  hold  that  a  sale  must  be  implied 
to  have  been  effected  at  the  end  of  the  year,  is  quite 
contrary  to  a  direction  to  pay  the  interest  upon  the 
mortgages  till  the  time  when  the  trust  is  carried  in 
execution ;  but  this  is  no  more  contrary  to  the  direotio 
of  the  will,  than  was  the  implication  in  the  other  ca 
cited,  where  there  was  a  departure  from  the  express  di 
rection  for  accumulation  of  the  interest     I  believe  tha 
what  is  done  in  cases  of  this  kind  is  this : — that  such  \ 
time  as  is  thought  reasonable  and  convenient  for  per- 
forming the  duty  is  allowed,  and  when  it  has  been  de 
lay ed  beyond  that  time,  the  matter  is  set  right  by  placin^^ 
the  several  parties  in  the  position  in  which  they  woul 
have  been,  if  the  directions  of  the  testator  had  been 
complished  at  the  time  at  which  they  reasonably  and  p: 

I>erly  ought  to  have  been.     There  never  was  a  case  i=: 

which  there  was  less  negligence  than  the  present ;  th 
sale  was  to  take  place  "  immediately  or  as  soon  as  con^ 
veniently  might  be ; "  and  in  point  of  fact  the  sale  did  talc  ^ 
place  within  thirteen  months  after  the  testator's  death    S 
but  as  that  exceeds  the  period  of  twelve  months,  tim 
question  arises,  and  therefore  must  be  determined. 

In  the  first  instance,  the  whole  interest  which  had 
accrued  from  the  time  of  the  death  of  the  testator  wu 
claimed  out  of  the  rents.  I  think  that  there  is  nothinsr 
to  be  found  in  the  cases  which  would  entitle  the  Plain- 
tiffs to  have  interest  paid  differently  from  that  in 
ordinary  cases,  namely,  from  the  end  of  one  year.  I 
therefore  think,  that  from  the  end  of  one  year,  th( 
interest  on  the  mortgages,  bonds,  and  simple  contrac 
debts  ought  to  be  borne  by  the  tenant  for  life. 


c 
re 
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CAELISLE,  on  behalf  &o.,  v.  The  SOUTH-       ^f"'''*  J6-  22. 
EASTERN  RaUway  Company.  Apr.is,\6.\7. 

'T'HIS  bill  was  filed  on  the  14th  of  March  1850,  by  The  arbitrary 
■*■     the  Plaintiff  Carlisle,  on  behalf  of  himself  and  all  '"'^  despotic 

•  ,  powers  given 

Other   the  shareholders  in  the  Southeastern  Railway  by  the  legisla- 

Company,  except  the  Defendants,  against  the  South-  ^"''^  ^^  P"^^*^ 

j^  .  ,  companies 

^^*tem  Railway  Company  and  the   Directors.      Its  are  granted  in 
*ject    was    to    restrain    the   Southeastern  Railway  oranlx'pe«^^^ 
^napany  from  paying  any  dividend  upon  their  shares,  public  benefit ; 
Cither  declared  or  to  be  declared,  under  the  following  Companies 

^iVcumstances.  must,  there- 

fore, keep 
within  the 

-By  the  7  &  8  Vict  c.  xcL  (local  and  personal)  (a\  ^»"^^  °^  ^^"^'"^ 

jL         ^  \  r  /      /'  powers. 

^^    Srighton^  Lewes  and  Hastings  Railway  Company      By  Act  of 

^^^  xncoiporated  and  authorised  to  make  the  railway.       ndiway*!?  was 

authorised  to 

y  the  8  &  9  Vict.  c.  cc.  (local  and  personal)  (i)  the  tion  of  the^^"^' 
^^htanf  Lewes  and  Hastings  Rfulway  Company  were  *^"®  '"  ®  ^^^ 
J^'^T^oriaed  to  make  a  branch  from  Bulverhithe  to  Ash"  powerfor  rail- 
By  the  33rd  section,  the  powers  granted  to  the  w«y^- to  raise 

■'  ^  /       ^  ^  °  new  shares  to 

^^^iXipany  for  making  this  railway  were,   at  the  ex-  compieteit: 
^^^«=^tion  of  seven  years,  to  cease.     The  39th  section  vilfed.TKr 
^.^^^"tborised  the  Brighton^  Lewes  and  Hastings  Railway  a^ter  transfer, 
^^x»pany  (with  the  consent  in  writing  of  the  London  \\^^  should  ^ 
Brighton  Rwlway  Company)  to  transfer  to  the  "ptbecom- 

^  .r  IT     #  ^  pleted  within 

oouth"  tliree  years,  it 
should  not  be 
3     Fttflged  29th  Jvfy,  1844.  (p)  Passed  8th  Aug^tt,  1845.  lawful  for  rail- 

way B,  to  pay 
idend  until  the  whole  railway  shoald  be  opened.    The  three  }-ears  having 
CnreiU  bdd  that  railway  B.  could  pay  no  further  difidends  even  to  its  original 
'fBkv^olders  until  the  branch  had  been  completed,  and  they  were  restrained  by 
^  —  nctiou  in  a  suit  by  one  abarebolder,  suing  on  behalf  &c. 

lie  Blaster  of  the  Rolls  restramed  the  payment  of  a  dividend  declared  the  day 
^ich  the  bill  was  filed,  but  this  was  reversed  by  the  Lord  Chancellor. 
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The  South 

Eastern 

Railway 

Company. 


South-Eastern  Bmlwaj  Company  all  the  powers  by 
that  act  conferred,  with  reference  to  so  much  of  the 
railway  as  lay  between  St.  Leonard  and  AMh/ord,  and 
on  the  execution  of  such  transfer,  the  South^Eastem 
Kailway  Company  were  substituted  in  the  place  of  th< 
Brighton^  Lewes  and  Hastings  Railway  Company ;  an( 
the  clause  proceeded  in  these  terms :  *^  and  such  portioi 
of  the  said  railway,  when  executed,  shall  be  and  be—, 
come  part  and  parcel  of  the  undertaking  of  the  Soutli' 
Eastern  Railway  Company." 


By  the  40th  section,  it  was  enacted,  *'  That  for  t 
purpose  of  executing  the  said  railway,  it  shall  be  lawfi 
for  the  said  South-Eastem  Railway  Company  to 
by  the  creation  of  new  shares,  the  sum  of  410,000 
and  when  one-half  of  the  said  sum  shall  have 
paid  up,  to  borrow,  on  mortgage,  the  sum  of  136,000 
and  also  to  apply  to  the  formation  of  the  said  rail 
any  portion  of  the  capital  which  they  are  at  pres 
authorised  to  raise." 


The  42nd  section  was  as  follows :  —  *^  Provii 
always  and  be  it  enacted,  that  if  so  much  of  the 
way  by  this  Act  authorised  to  be  made,  as  may  be  tr& 
ferred  to  the  South-Eastern  Railway  Company,  ohf  ^^ 
not  be  completed  within  three  years  from  the  completio'^-^'^ 
of  such  transfer,  it  shall  not  be  lawful,  after  the  expuu  ^^ 
tion  of  the  said  period,  for  the  South-Eastern  JRailwa^^ 
Company^  unless  authorised  by  parliament  so  to  do,  to 
pat/  any  dividend  until  the  whole  of  the  said  railway  shall 
be  opened  to  the  public  for  traffic." 

On  the  21st  of  August  1845,  the  portion  of  the  branch 
railway  between  St  Leonard  and  Ashfard  was  trans- 
ferred to  the  South-Eastern  Railway  Company. 


The 
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7he  money  necessary  to  complete  this  branch  was 
x-sLXsed  by  new  shares,  called  '*  No.  4.  shares."  The 
t:l:mT~ee  years  expured  on  the  21st  of  August  1848,  and, 
Al'fc.liough  the  branch  railway  had  not  yet  been  com- 
pleted, the  South'Eastem  Railway  Company,  notwi th- 
at ^^xding  the 'act,  continued  to  pay  dividends  on  their 
sl:^svre8,  viz.  in  March  1849  and  September  1849.  The 
bill  alleged,  that  the  Company  were  about  declaring  a 
fu:i7iher  dividend,  and  this,  in  fact,  was  declared  the  day 
which  the  bill  was  filed. 


Carlisle 

V, 
The  ^$OUTH 

Hv 

Railway 
Company. 


TIhe  Plaintifi;  who  in  1849  had  purchased  100  of  the 

o«  4.  shares  in  the  Company,  insisted  by  this  bill,  that 

tH^  payment  by  the  Defendants  of  any  dividend  on  any 

of*    the  shares  in  the  South  Eastern  Railway  Company 

hsixl  been,  since  the  21st  o£  August  1848,  and  still  was, 

'^'^ holly  ill^al ;  and  that  it  was  wholly  out  of  the  power 

^it:ter  of  the  Directors  of  the  Company,  or  of  any 

gexieral  meeting  of  the  shareholders,  lawfully  to  pay,  or 

to  authorise  or  empower  the  payment  of,  any  dividend 

on  any  of  the  shares  in  the  said  Company. 


Ihe  bill  stated,  that  the  existing  capital  of  the  Com- 
pany was  insufficient  to  complete  the  branch,  it  prayed 
a  declaration  of  the  illegality  of  this  proceeding,  and  for 
ftii  injunction  to  restrain  the  payment  of  any  dividend 
ux>on  any  of  the  shares,  until  the  branch  railway  had 
been  completed. 

The  affidavits  on  the  part  of  the  Defendants  shewed, 

that  the  Pl^ntifF  had  attended  the  general  meetings  at 

^bich  the  dividends  had  been  declared,  without  object- 

ii^gi  and  that  he  himself  had  received  interest  on  his 

shares  authorised  at  similar  meetings* 


The 
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The  Plaintiff,  in  reply,  stated  that  he  had  no  knc 
ledge  of  the  provisions  of  the  42nd  section  of  the  J 
until  after  he  had  received  this  interest. 

Mr,  Turner  and  Mr.  fF.  J.  Bovilly  for  the  Plaint 
The  terms  of  the  42nd  section  of  the  Act  are  cxpn 
that  if  the  portion  of  the  railway  shall  not  be  complet 
within  three  years,  "  it  shall  not  be  lawful,  after  1 
expiration  of  the  said  period,  for  the  South-East 
Kailway  Company"  "to  pay  ant/  dividend,  until  i 
whole  of  the  said  railway  shall  be  opened  to  the  pul 
for  traffic."  The  payment,  therefore,  of  the  dividei 
is  plainly  "unlawful;"  and  the  Plaintiff  and  all  1 
other  shareholders  have  a  clear  interest  and  right 
prevent  the  continuance  of  the  illegality. 

Sir  F.  Kelly f  Mr.  R.  Palmer^  and  Mr.  J.  Baily,  : 
the  Defendants.  This  is  a  mere  legal  question  depei 
ing  on  the  proper  construction  of  the  Act  of  Pari 
ment.  The  Plaintiff  should,  therefore,  first  make  c 
his  legal  title.  Gray  v.  The  Liverpool  and  Bury  Be 
way  Company  (a),  and  no  interim  injunction  ought 
be  granted,  especially  as  the  injury  which  will  arise 
the  numerous  shareholders  in  the  South^Eastem  Ba 
way  Company,  by  preventing  the  payment  of  the  da 
dend  already  declared,  will  be  irreparable-  They  ha 
depended  on  it  as  their  income,  and  there  is  little  dot 
but  that  the  line  will  be  completed  by  August  next. 

There  are  two  questions :  First,  whether,  under  tl 
act,  construed  with  reference  to  the  other  acts  of  t 
South'Eastem  Railway  Company,  the  Directors  \ 
prohibited  paying  any  dividend  in  respect  of  the  bran 
line  until  its  completion,  or  any  dividend  at  all  on  1 

(«)  9  Bcavan,  p.  401. 
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^reat  trunk  line.     It  is  evident,  from  the  consideration 
o£  the  various  clauses,  that  the  Legislature  was  dealing 
%vJth  the  bi'anch  line  alone;  and  in  regard  to  that,  it 
w^2is  intended  that  no  dividend  should  be  paid  on  the 
now  shares  thereby  authorised  to  be  issued  until  the 
completion,  if  it  were  not  completed  at  the  end  of  three 
years.    It  was  not  even  certain  that  the  South^EcLstem 
Company  would  ever  become  purchasers,  and  no  corre- 
sponding provision  was  made  in  that  event.     By  the 
3  9  til  section,  the  portion  transferred  was  only  **when 
executed"  to  be  part  of  the  South-Eastern  Eailway. 
The  two  railways  and  their  capital  are,  therefore,  kept 
separate  until  that  period ;  the  words  "  any  dividend," 
ia  tbe  42nd  section,  must  therefore  mean,  any  dividend 
ui  respect  of  the  branch,  and  not,  that,  in  case  of  its  non- 
conapletion  at  the  end  of  three  years,  the  South-Eastern 
Kailv^ay  Company,  an  independent  undertaking,  was  to 
lose  all  control  over  and  advantage  from  its  own  fiinds. 
Again,  why  should  the  dividends  on  the  South-Eastern 
shares  be  payable  for  three  years,  and  then  suddenly 
<^c&se,  merely  because    another   independent    branch, 
having  a  distinct  capital,  had  not  been  completed  ? 


1850. 


Carlisle 

r. 

The  South 

Eastrkn 

Hail  way 

Company. 


Secondly.     The  Plaintiff  has  disentitled  himself  to 

the  summary  interference  of  this  Court  by  injunction. 

He  became  a  shareholder  after  the  expiration  of  the 

three  years ;  he  was  present  at  the  meeting,  sanction- 

^^g  the  payment  of  the  former  dividends,  and  acquiesced 

^^  It ;  JPickford  Y.Grand  Junction  Railway  Company  {a). 

^^8  is  not  a  provirion  for  the  public  benefit,  and  if  it 

^^sc^y  the  Attorney-General  alone,  and  not  an  individual, 

«  entitled  to  sue  to  enforce  it.     They  also  cited  The 

,    ^^iorney-General  Y.  TTie  Mayor  of  Liverpool  (b). 


Mr. 


(a)  3  Railway  Ca,  538. 


(b)  1  Mtfl.SfCr,  171. 


^i£M 
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Mr.  Turner^  in  reply.  If  the  case  be  sent  to  law, 
an  injunction  should  be  granted  in  the  meantime,  for 
without  it,  the  injury  will  be  irreparable,  as  it  will 
afterwards  be  impossible  to  recover  back  the  dividends 
paid.  The  construction  of  the  Act  is  clear ;  the  South" 
Eastern  Railway  Company  are  not  to  pay  "  any  divi- 
dend," and  these  are  the  terms  on  which  the  Legislatiire^^^ 
thought  fit  to  grant  the  powers,  the  contract  betwee: 
the  Railway  Company  and  the  public 


Acquiescence  might  bind  a  party  in  respect  to  hi 
private  rights ;  but  .here  the  object  is  to  prevent  i 
repetition  of  an  infringement  of  a  prohibitive  dauae  i 
a  public  act  of  parliament  intended  for  the  benefit 
protection  of  the  public ;  it  is  the  interest  of  oil  that 
should  not  be  repeated,  and  acquiescence,  if  any, 
such  cases,  is  of  no  weight. 

The  Master  of  the  Rolls. 

Whenever  my  attention  has  been  called  to  matters 
this  description,  I  have  constantly  had  occasion  to  I. 
down  the  principle,  that  these  Companies,  and  th 
affairs,  are  not  to  be  dealt  with  as  private  partnersh 
and  their  affairs.     These  Companies  are  constituted 
public  purposes  to  be  effected  by  their  means ;  and,  u 
certain  conditions  expressed   in  their  Acts  of  Parl^ 
mcnt,  powers  are  granted,  which  enable  them,  by  a 
imperial  power,  to  appropriate  to  themselves  the  priva 
property  of  any  individual  which  may  happen  to  lie  in 
the  line  of  their  projected  railway,  for  purposes  which  it 
is  supposed  will  conduce  to  the  public  good.     Every 
man's  property  lying  on  the  line  i^  taken  from  him 
without  his  consent,  and  the  convenient  enjoyment  of 
his  estate  may  be  greatly  interfered  with ;  but  all  the 
evil  which  must  arise  from  the  exercise  of  this  arbitrary 
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d^Kj^potic  power  over  the  rights  of  others,  is  supposed  to 

compensated,  by  the  public  good  which  is  expected 

be  derived  from  the  works  to  be  accomplished  by 

i^  means.     Those  works,  therefore,  are  to  be  com- 

ted  strictly  upon  the  conditions  imposed  by  their 

Acts  of  Parliament. 
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kving  heard  a  great  many  of  these  cases,  I  think  I 

now  say,  that  in  every  case  which  has  come  before 

,  the  mistake  of  the  Directors  (where  it  has  turned 

to  be  a  mistake)  has  arisen  from  this:  that  they 

'e  thought  that  they  had  a  right  to  use  the  vast 

^^xx^ount  of  property  placed  under  their  control,  and  the 

amount  of  power  given  them  over  other  people, 

any  manner  they  thought  most  advantageous  to  the 

oxnpany,  or  most  convenient  to  the  shareholders,  wiih- 

having  the  slightest  regard  to  the  public  objects  and 

l?iax"poee8  intended  to  be  effected  by  their  acts  of  parlia- 

**^^xit     In  almost  every  one  of  the  cases  which  have 

^^^^onrred,  I  have  thought  it  my  duty  to  remind  the 

ties  of  that  erroneous  mode  of  proceeding. 


Xn  this  case,  it  seems   that  three  Companies,  the 
-^-o^Am  and  Brighton  Company,  the  Brighton^  Lewes, 
^^d  Hastings  Company,  and  the  South  Eastern  Com- 
poixy,  were  competing  for  the  formation  of  a  contem- 
plated line  of  railway  from  Ashford  to   Bulverhithe. 
I^his  act  of  parliament  passed,  enabling  the  Brighton, 
L^9oes,  and  Hastings  Company  to  make  that  railway, 
Wt  T^ard  was  had  to  the  claims  of  the  other  Com- 
V^nies;  and  in  consequence,   the   powers  were  given 
which  have  been   so  particularly  adverted  to  in  the 
<^une  of  the  argument.     The  act  gave  a  right  to  the 
B^hion,  Lewes,  and  Hastings  Company  to  transfer  to 
the  South  Eastern  Railway  Company  a  portion  of  what 
I  mnst  call  the  important  public  duty  which  they  had 
Vol.  XIII.  X  undertaken. 
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undertaken.     That  right  of  transfer  was  given  them  b; 
the  39th  section. 

As  to  the  likelihood  of  these  works  being  complete 
within  the  limited  time,  I  can  infer  nothing  excep 
from  this  act  of  parliament,  by  which  it  is  provide 
that  the  powers  were  to  expire  at  the  end  of  seve 
years,  in  case  of  non-completion,  and  when  oompletec 
this  railway  was  (according  to  the  construction  put  upc 
it  on  one  side),  to  become  part  and  parcel  of  the  unde= 
taking  of  thq  South  Eastern  Bailway. 

Power  was  given  to  raise  capital,  and  to  receive  torn 
and  other  things  required,  and  then  comes  this  dai^ 
which  has  given  rise  to  the  whole  question. 


^^  Provided  always,  and  be  it  enacted,  that  if  so 
of  the  rfdlway  by  this  act  authorized  to  be  made^ 
may  be  transferred  to  the  South  Eastern  Railway  Ccd 
pany,  shall  not  be  completed  within  three  years  fmr* 
the  completion  of  such  transfer,  it  shall  not  be  law^ 
after  the  expiration  of  the  said  period,  for  the  iSt^a 
Eastern  Railway  Company,  unless  authorized  by  j* 
liament  so  to  do,  to  pay  any  dividend,  until  the  wli< 
of  the  said  railway  shall  be  opened  to  the  public  J 
traffic." 


Now  it  IS  said,  that  the  very  generality  of  tb(^ 
words  creates  a  doubt ;  you  are  not  to  pay  any  divider:: 
till  such  a  time,  therefore  it  must  be  construed  in 
limited  sense.  It  is  said,  that  it  never  could  have  bee- 
meant,  that  no  dividend  whatever  should  be  paid.  Wh; 
could  it  not  be  meant  ?  Because,  it  is  said,  the  Soutf. 
Eastern  Railway  Company  has  a  vast  capital,  a  very 
great  number  of  shareholders,  and  the  dividends  wen 
allowed  to  be  paid  during  the  three  yeara  to  elapsi 
before  the  completion  of  the  railway,  and,  therefore 
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the  Defendants^  it  could  not  have  been  intended, 
the  dividends  payable  to  so  many  shareholders 
shiCiuld  be  suddenly  stopped,  if  this  particular  line  hap- 
I>c^x3ed  not  to  be  completed  within  the  three  years, 

Xut  is  it  really  possible  to  construe  these  words  in 
such  maimer?    I  have  tried  in  vain,  in  attending 
"the  axgomenta  which  have  been  addressed  to  me  with 
much  ingenuity,  to  find  any  good  reason  for  con- 
ding  words  so  very  general  as  "  any  dividend  "   to 
^'  such  dividend  only  as  might  arise  from  such 
of  this  AMl{ford  and  Hastings  Railway  as  might  be 
^^^aopleted  before  the  three  years."    It  seems  to  me  the 
i^o«t  extraordinary  interpretation  for  the  Court  to  be 
^^aked  to  make  which  could  possibly  be,     I  dare  not 
^^ijfts  palter  with  an  act  of  parliament,  especially  with 
^Ae,  which,  it  appears  to  me,  intended  to  impose  this 
^^oridition  upon  these  parties.     Parliament  having   re- 
S^^d  to  the  publio  benefit,  has  considered,  that  this  duty 
^^^ht  to  be  imposed  upon  these  parties,  and  this  Court 
^^^3  no  power  whatever  to  relax  it  in  the  least. 

finding,  therefore,  no  rational  mode  of  construing 
ttiia  act  of   parliament,  which    does    not  necessarily 
infer,  that  all  the  dividends  of  the  Sonth- Eastern  Rail- 
way were  to  be  stopped,  if  this  line  were  not  com- 
pleted within   the   course   of  three   years,   it   is   my 
opinion,  that  the  Defendants,  in  what  they  are  now 
proposing  to  do,  are  violating  this  act,  and  I  have  no 
^^^^tatioa  in  now  saying,  that  I  must  grant  an  in- 
junction to  restrain  them  from  paying  any  dividends 
^or  the  one  which  has  been  declared  and  is  about  to 
bepaid. 

With  respect  to  that  last  dividend,  I  am  not  in  the 
leiBt  degree  disposed  to  close  the  question.     I  believe 

A'  2 '  that 
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that  many  of  these  cases,  however  instmctiTe  fu 
useful  they  may  have  become  to  the  Railway  Coi 
panics,  have,  in  a  great  measure,  taken  them  by  sorpris 
for  whilst  they  were  proceeding  in  the  frantic  way, 
which  they  have  been  going  on  for  many  years  pai 
they  have  not  properly  construed  their  powers  or  i 
purposes  for  which  those  powers  were  granted  to  then 
they  fell  into  such  a  loose  habit  of  dealing  with  tl 
funds  at  their  disposal,  that  they  were  rather  surprise 
when  they  found,  that  they  were  not  at  liberty  to  i 
anything  beyond  the  scope  of  the  powers  given  to  then 
when  these  questions  came  under  the  consideration 
the  Court,  there  could  be  no  question  but  that  th 
must  be  stopped,  when  it  was  found  that  they  w« 
proceeding  in  an  illegal  manner.  But  if  this  Comp^i 
be  prevented  proceeding  irregularly  for  the  future,  a 
if,  by  permitting  some  acts  not  strictly  legal  at  "I 
present  moment,  the  parties,  who  have  been  living 
the  expectations  of  receiving  the  present  dividend,  nr 
be  relieved  from  a  great  amount  of  suffering,  I  : 
greatly  disposed  to  do  something  for  their  accommo 
tion. 


I  shall,  therefore,  give  leave  to  the  Defendants, 
they  are  so  inclined,  to  bring  forward  a  case  on  affic 
vit,  which  will  raise  that  question  for  my  consideratio 
and  which  I  do  not  think  is  sufficiently  proved  by  tl 
Directors'  Report.  I  dare  not  give  credit  to  thes 
i-ailway  reports,  though  I  hope  the  time  will  com^ 
when  they  will  be  framed  with  so  much  care,  an^ 
under  such  a  scrutinising  superintendence,  that  wha: 
comes  from  a  responsible  body  of  Directors  may  be  o 
such  value,  that,  though  not  conclusive,  it  may  be  takei 
as  evidence  sufficient  for  the  Court  to  act  upon  till  mc 
by  other  contradictory  evidence.  That  is  not  the  cas 
now,  and  therefore  that  point  must  be  raised  and  tl 

fac 
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fkm.<:iA  brought  forward  and  proved  by  affidavit.  In  a 
se  of  this  kind^  where  I  cannot  doubt  that  much  suifer- 
must  result  from  stopping  a  dividend  so  much  ex- 
ctedy  I  shall  attend  to  any  future  application  with  an 
e£«.imest  hope  that  I  may  find  some  grounds  for  pro- 
l^^cstbg  the  parties  from  such  inconvenience. 

As  to  the  point  of  acquiescence^  I  do  not  tliink  there 
is  anything  in  it*  The  Plaintiff  coming  here  and 
a^^lcing  the  Court  to  prevent  a  public  purpose  from 
being  hindered,  is  not  to  be  prevented  by  acquiescence 
fr-om  making   his  application   to   this  Court,   in   the 

fi»-i»e  way  as  a  private  person,  applying  for  his  private 

pixvposes,  would  be  barred. 
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I  think  I  must  grant  the  injunction  as  to  future 
dividends,  and  if  the  Defendants  are  inclined  to  make  a 
case  on  affidavit  to  justify  the  payment  of  the  present 
dividend,  I  will  appoint  a  day  next  week  to  hear  it. 

Sir  F.  Kelly  asked  for  a  case  for  the  opinion  of  a 
court  of  law  on  the  construction  of  the  statute. 

The  Masteb  of  the  KoLLS. 

I  have  no  hesitation  in  granting  one  if  you  ask  it, 
but  nothing  must  be  done  in  the  mean  time. 


The  motion  was  agiun  mentioned  upon  affidavit  on 
the  port  of  the  Defendants,  tending  to  show  that  the 
^^"^dk-JEastem  Railway  Company  would,  after  payment 
of  the  present  dividend,  have  sufficient  funds  to  com- 
plete the  branch.  These  were  in  very  general  and 
^"Misiactory  terms,  and  were  met  by  affidavits  on  the 
putofthePlamtiff; 

A'  3  Mr. 
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Mr.  R.  Palmer  and  Mr.  J.  BaUy  aigaed  that  th< 
injunction  ought  not  to  restrain  the  payment  of 
present  dividend.      They  cited  The  Mayor  of  Ktn^^ 
Lynn  v.  Pemberton  (a), 

Mr.  Turner  and  Mr.  iV.  J.  Bonill,  contra. 


The  Master  of  the  Bolls. 

On  hearing  the  argument  on  the  motion^  I  was 
opinion^  that  there  was  sufficient  in  the  act  of 
ment  to  entitle  the  Plaintiff  to  the  injunction  of  t 
Court;  and  that  the  works  being  incomplete  at  the  e 
of  the  time  limited  by  the  act  for  their  completion,  ti 
Plaintiff  was  entitled  to  restrain  the  Company  fr 
paying  any  further  dividend. 


The  order  would  then  have  been  made  to  restrain 
payment  of  all  dividends^  if  it  had  not  been  su^est^^^^^ 
that  there  was  a  dividend  then  recently  declared,  wl»  ic2h 
might  be  paid  without  interfering  with  the  progress    o'' 
the  works.      It  was  also  alleged,  that  the  works  wo'i:*!^' 
be    completed    in  August  next,   notwithstanding     "fclie 
Company  took  out  of  their  funds  sufficient  to  pay   ±bo 
amount  of  the  dividend  so  declared.      Such  a  stateixB  ent 
was  calculated  to  affect  anybody.     The  payment  of  tlie 
dividend  could  not  be  withheld,  without  occasioning     ^ 
great  deal  of  inconvenience  and  perhaps  suffering ;    ^^ 
therefore  became  important  to  consider,  whether  it  w^*-^ 
the  imperative  duty  of  the  Court  to  apply  the  strict  rulc^' 
or  whether,  in  the  discretion  of  the  Court,  it  might  no 
be  relaxed;  and  it  being  represented  that  there 
sufficient  money  to  complete  the  works,  and  that  the 
Defendants  would  forthwith  complete  them,  the  case 
was  allowed  to  stand  over  for  further  information*  It 
has   since  been  brought  before  me  twice ;  on  the  first 

occasion, 

{a)  1  Stvuz.  244. 


CASES  IN  CHANCERY. 


307 


occasion,  I  did  not  think  the  affidavitd  of  the  Defend- 

ants   satisfactory.     Further  affidavits  have  been  made 

on    behalf  of  the  Company   and  the  Plaintiff,  and  I 

must  now  consider  what  ought  to  be  done.     The  act  is 

imperatiye,  that  a  dividend  shall  not  be  paid,  unless  the 

works  are  completed  within  a  given  time.     Admitting 

and    thinking  that  the  Court  has  a  right  to  exercise 

some  discretion  on  the  subject,  I  have  attended  to  the 

case    with  an  anxious  deeire  to  see,  if  I  could  safely 

«b«t»n  from    interfering  to   prevent  the  payment  of 

the    dividend  which   has  been  declared,  and  I  should 

have  been  glad  if  I  could  have  come  to  that  conclusion. 

The    affidavits  of  the  Defendants  are  not  in  my  mind 

satisfactory,  and  taken  in  connection  with  the  affidavits 

on   the  other  side,  which  the  Company  have  declined 

to  answer,  I  am  not  satisfied  that  I  ought  to  act  on 

them.     The  Defendants  say,  they  have  various  funds, 

wMch  are  applicable  and  sufficient  for  that  purpose, 

^d  they  have  represented  matters  very  favourable  for 

themselves;  but  parties  coming  forward  under  these 

<5W5umstances  are  by  no  means  entitled  so  to  deal  with 

the  matter;  they  ought  to  bring  the  matter  fully  and 

fairly  forward,  so  as  to  enable  the  Court  to  judge  if  it  can 

properly  relax  the  rigid  rules.     Here  they  have  brought 

forward  matters  which  they  consider  material,  but  in 

such  a  manner,  that  there  b  not  one  on  which  they  have 

'^ot  been  subject  to  correction.     They  say  that  there 

^  so  large  a  margin,  that  if  I  "  strike  off  every  thing 

^hich  is  objected  to,  there   still  will   be   sufficient;" 

"^t,   however  that  would  be,  it   does  not  appear  by 

documents,  and  they  have  declined  to  give  any  expla- 

^^on  in  answer  to  the  affidavits  of  the  Plaintiff.     The 

<^U8equence  is,  that  all  the  inferences  are  against  the 

l^efendants;  for  where  a  material  allegation  is  made 

^pbst  a  party,   and  ho  declines  to  explain  it,  ho   is 

necessarily  subject  to  the  impression  which  it  is  calcu- 

A'  4  lated 
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lated  to  make,  and  does  make.     The  question  is,  no 
whether  somehow  or  other  there  are  funds  sufficient^ 
but  whether,  acting  fairly  to  all  parties,  and  taking  ev( 
thing  into  consideration,  it  clearly  appears,  that  the 
are  funds  applicable  for  this  purpose,  or  which  may  b^* 
collected,  to  enable  them  to  complete  the  works.     Th 
Plaintiff  in  his  affidavit  says,  he  believes  that  the 
pany  have   exliausted  all  their  capital  applicable  f( 
making  the  line,  and  that  an  application  to  parliame 
for  powers  to  raise  additional  capital  is  now 
If  the  Company  will  produce  their  books,  or  such  furth^ 
evidence  as  they  have,  I  will  attend  to  any  applicati« 
on  their  behalf ;  but  as  the  matter  now  stands,  I  m 
grant  the  injunction* 


Note. — Upon  appeal.  Lord  CoUenham  varied  the  order,  by 
lowing  payment  of  the  dividend  declared  previous  to  the  ii\junctL 
See  1  Mac.  ^  Gor.  689.,  and  2  Hail  4*  Twellt,  366. 
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CHAPMAN  t;.  CHAPMAN. 


The  mere  pro- 
duction by  a 
bond  creditor 
of  the  title- 
deeds  to  the 
obligor's  real 
estate,  without 
explanation, 
neither  con- 
stitutes an 
equitable 
mortgage,  nor 


THIS  bill  was  filed  in  1846,  and  thereby  the 
tiff  alleged,  that  in  1827,  he  had  lent  to  the 
tor  Robert  Chapman,  the  sum  of  1900Zi,  upon  hb  boDC^  ' 
and  the  deposit  of  the  title-deeds  of  a  freehold  esl 
called  Hayes  Hill  Farm.      That  the  testator  died  in 
1831,  and  that  interest  on  the  debt  had  been  paid  by 
the  testator  and  his  executors  down  to  October  1843, 

The 
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rJ^hc  bill;  which  was  filed  against  the  executors  and  the  1851. 

jr^arties  interested  in  the  Hayes  Hill  farm,  prayed  a  I^^^*^ 

:^^4DrecIo8ure  simply^  with  the  consequential  directions.  v, 

amendment  in  1 848,  the  bill,  in  aid,  sought  payment  Ciupwan. 
wt  of  the  personal  estate,  and  for  its  administration. 


The  equitable  deposit  was  'not  admitted  by  the  par- 
-1  i  £8  entitled  to  the  real  estate,  and  on  the  cause  coming 
oxB,  the  only  evidence  given  by  the  Plaintiff  was  the 
1>osd  and  the  production,  on  his  behalf,  of  the  title- 
<]  ecds  to  the  Hayes  Hill  estate :  but  no  evidence  what- 
e^ver  was  given  of  the  circumstances  under  wliich  the 
deeds  had  come  into  the  Plaintiff's  possession. 

It  appeared  that  in  1849,  a  decree  for  the  adminis- 
tration of  the  testator's  personal  estate  had  been  made 
m  other  suits. 

^Ir.  B,  Palmer  and  Mr.  Bagsliawe^  for  the  Plaintiff. 

*'  It  has  been  long  settled,  that  a  mere  deposit  of 

title-deeds  upon  an  advance  of  money,  without  a  word 

ps^ssing,  gives  an  equitable  lien ;  and  as  the  Court 

^ould  infer  from  that  deposit,  that  the  money,  then 

^vaxiced  should  be  charged  as  if  there  was  a  written 

^S^^^ement,  there  is  no  doubt,  that  if  it  was  made  out 

^7  oath  uncontradicted,  additional  advances  would  also 

"^  charged."    Ex  parte  Langston  (a).  Ex  parte  Kensing" 

^(A),     Here  the  fact  of  the  existence  of  the  debt 

^idenced  by  the  bond,  coupled  with  the  possession  of 

the  title-deeds,  is  sufficient  to  establish  the  existence  of 

*^  equitable  mortgage. 

But 

(a)  17  Veg.  p.  230.  (b)  2  Ves.  *  B.  p.  83. 
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1851.  But  if  the  evidence  be  considered  defective,  the  Plain 

^tT*^^^     tiff  is  entitled  to  an  enquiry  before  the  Master,  of  thi 
Chapman  *•      ^ 

V.  circumstances  under  which  he  obtained  possession  of  th 

CuAPMAX.  title-deeds.  At  all  events,  the  PUintiff,  a  specialt; 
creditor,  is  entitled  to  a  decree  for  pajment  against  th 
testator's  real  estate,  and  for  its  administration. 

Mr.  Roupettf  Mr.  Chandkss^  Mr.  Tumeti  and  M~ 
HaUUme,  for  parties  interested  in  the  real  estat. 
Nothing  requires  to  be  more  striotlj  looked  into^  than 
proof  of  an  alleged  equitable  mortgage  by  mere  dc] 
without  writing.  To  make  out  such  a  mortgage,  it 
incumbent  on  the  Pluntiff  to  prove  that  the  deposit 
made  on  the  advance  of  the  money ;  he  must  connc 


the  deposit  with  the  advance.     Here  nothing  whate^ 
is  proved  as  to  any  deposit,  but  the  Plaintiff  mei 
produces  the  deeds  on  the  floor  of  the  Court  at 
hearing,  and  asks  the  Court  to  assume,  that  they  w 
delivered  to  him  as  a  security  for  an  advance  mi 
twenty-four  years  previously.      If  this  be   suffici< 
proof  of  a  mortgage,  every  landowner  in  the  kingd^ 
is  liable  to  have  his  estate  charged,  by  the  mere  j^ 
duction  by  a  stranger  of  the  title  of  his  estate,  with*:^^'   ""' 
any  proof  of  how  they  may  have  got  into  his  possessL^^^  ^• 


Secondly.     The  Plaintiff  is  entitled  to  no  enqul 
for  it  is  now  settled,  that  when  a  party  fails  to  prov- 
the  facts  which  constitute  the  foundation  of  his  case,  hii 
bill  must  at  once  be  dismissed.    Marten  v.  Whichelo  (a), 
Holden  V.  Heam{b),  Jope  v.  Morshead^c),  Sandon  y. 
Hooper  (d). 


Thirdly, 


(a)  Cr.  <J-  Pk  257.  (c)  6  Bear.  213. 

(b)  1  Beav.  445.  (rf)  6  Bcav.  246. 


r 


} 
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Thirdly.  The  Plaintiff  is  not  entitled  to  a  decree 
or  the  administration  of  the  real  estate,  for  that  is  not 
^^he  frame  of  his  suit.  He  sues  on  his  own  behalf  alone^ 
2xnd  prays  merely  for  a  foreclosure  and  the  adminis- 
'C^ration  of  the  personal  estate.  The  bill  must  therefore 
Ije  altogether  dismissed,  as  against  the  parties  inter- 
^ssted  in  the  real  estate* 
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Mr.  A.  H.  Welch  and  Mr.  R,  G.  Rosseterf  for  parties 
S.  n  the  same  interest 

Mr.  jr.  Parker  and  Mr.  Cfoodeve^  for  the  executor. 
IThe  executor  is  not  interested  in  the  real  estate,  and 
"tL^his  was  the  sole  subject  of  the  suit  before  the  amend- 
:K-xieiit.  As  to  the  personal  estate,  the  Plaintiff  must  go 
S.11  under  the  decree  already  made  in  the  other  suits* 


Mr.  R.  Palmer  J  in  reply. 

The  Masteb  of  the  BoLLS. 

What  the  object  of  the  parties  may  be  for  taking 

%his  course  I  have  no  means  of  explaining.     The  ob* 

3ection  made  to  the  Plaintiff^s  claim  to  an  equitable 

mortgage  is  this :  —  that  the  case  is  not  proved,  so 

us  to  entitle  him  to  any  decree  against  the  estate,  or 

to  have  any  account  taken.     The  Defendants  altogether 

deny  the  Plaintiff's  right,  and  the  question,  therefore, 

turns  upon  the  evidence  adduced  by  the  Plaintiff. 

The  only  evidence  is  this: — the  title- deeds  are  pro- 
duced from  the  present  possession  of  a  party  who  is 
also  a  bond  oreditor*  and  nothing  whatever  is  proved 
connecting  the  bond  with  the  possession  of  title-deed. 
The  simple  statement  of  the  case  therefore  is,  that  at 
this  time,  being  a  great  many  years  after  the  alleged 

transaction, 


312 


1851. 


Chapman 

V. 
CUAPJfAN. 


CASES  IN  CHANCERY. 

transaction,  the  title-deeds  are  discovered  to  be  in,  and 
are  produced  from,  the  possession  of  the  bond  creditor. 
I  ain  of  opinion  that  this  is  not  sufficient  to  support  an 
equitable  mortgage. 


That  being  so,  then  comes  the  question  whether  the 
Plaintiff  is  entitled  to  go  into  the  Master's  Office,  and 
there  make  out  a  connexion  between  the  bond  and  the 
title-deeds.  I  am  of  opinion  there  is  no  sufficient 
ground  for  that ;  for  the  principle  on  which  the  Court 
acts  is,  to  require  a  Plaintiff  to  come  forward  on  dis- 
tinct allegation,  supported  by  satisfactory  proof.  I  am, 
therefore,  bound  to  dismiss  so  much  of  the  bill  as  seeks 
to  establish  an  equitable  mortgage. 

Then  comes  the  next  question,  whether  this  can 
properly  be  considered  as  a  bill  seeking  payment  of  a 
bond  debt  out  of  the  real  estate  of  the  debtor.  Although 
there  is  something  defective  in  the  form  of  the  bill,  and 
although  it  must  be  dbmissed  as  to  the  claim  to  an 
equitable  mortgage,  I  do  not  see  that  any  injury  can 
arise  to  any  of  the  persons  interested  in  the  real  estate, 
by  seeing  whether  the  real  estate  is  answerable  for  the 
bond  debt,  to  which  real  estate  is  usually  subject. 

Mr.  Turner.  There  is  no  prayer  for  the  adminis- 
tration of  the  real  estate,  and  no  statement  amounting 
to  a  chum  to  payment  out  of  the  real  estate  generally. 

The  Master  of  tJie  Rolls. 

Then  the  bill  must  be  dismissed  with  costs  as  agiunstz 
all  parties,  and  the  Plaintiff  must  go  against  the  per» 
sonal  estate,  under  the  decree  in  the  other  suits. 
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PTORNEY-GENERAL  v.  The  Corporation     MardtH. 
of  LONDON. 

>  was  a  motion  to  discharge  an  order  of  the  Order  to 

ister  giving  the  Informant  liberty  to  amend.         f^mation  ob- 
tained under 

information  was  filed  in  February  1844^  but  in  Order  of  I8i5, 
ence  of  the  delay  occasioned  by  the  demurrer  (a)  ^"  ^}^^  J^" 
appeal  (6),  the  exceptions  to  the  answer  {c),  the  solicitor 
thereon  ((f),   and  other  proceedings  (e),   a  fuU  ih|)!j,'^"^^^ 
was  not  obtained  until  April  1850.     On  the  detailing  cer- 
May  1850,  an  order  for  production  was  made,  ScZ'^stot'cd, 

examination  continued  until  the  29th  of  May  *'  that  having 

regard  to 
these  circum- 
stances," the 

sel  then  advised  that  the  ancient  documentary  could  not, 
5  should  be  sought  for  and  arranc^d,  before  the  ^JJ**  f??*®"" 

,    ,  1  y         ^  \      t*    -r         able  diligence, 

tion  was  amended;  and,  on  the  17th  of  June  have  been 

;wo  gentlemen  accustomed  to  make  searches  J]^cefr'l?M 

iployed  for  that  purpose.     These  were  not  con-  regular. 

until  the  end  of  1850;  and  the  result  being 

licated  to  Counsel,  consultations  were  had  be- 

hem,  and  the  frame  of  the  amendments  were 

ipon.  and  finally  settled  and  signed  on  the  18th    * 

lary  1851. 

he  28th  of  February  1851,  the  Master  gave 
amend,  founded  on  the  affidavit  of  the  solicitor 

of 


Beavan,  270.  (c)  12  Beavan^  8. 171. 

Hotue  of  Lords  Cwtcs,      (d)  2  Mac.  Sf  G.  247. 

(e)  12  Beavan,  217. 
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1851, 

The 
Attorney- 
General 

V. 

The 
Corporation 
of  London. 


of  the  Attorney-General,  who,  after  setting  out  thi 
above  matters  at  greater  length,  stated,  "that  he  hai 
been  informed  by  the  two  gentlemen  engaged  in  th 
aforesaid  searches,  and  he  believed,  that  after  receivin 
the  said  instructions,  they  were  respectively  employecH 
therein  with  as  little  interruption  as  was  possible,  with — 
out  detriment  to  their  other  pursuits,  and  that  h 
caused  frequent  applications  to  be  made  to  them  t 
expedite  their  searches.^ 


He  stated  the  nature  of  the  amendments,  and  th 
no  further  answer  was  required ;  and  he  concluded  hr 
aflSdavit  by   stating :  —  "  That  the  proposed  amen 
ments  are  not  intended  for  the  purpose  of  delay 
vexation,  but  because  the  same  are  considered  to 
material  to  the  case  of  the  Informant.     That  I  yeri 
believe  the  same  to  be  material ;  and  that  having  rega 
to  the  circumstances  hereinbefore  stated,  the  same  con 
not  with  reasonable  diligence  have  been  sooner  in 
duced  into  the  information." 


Mr.  Bethell  and  Mr.  Randell  for  the  Defendants, 
support  of  the  motion.     The  answer  was  completed 
April  1850,  and  ten  months  elapsed  before  the  ordor-^ 
amend  was   obtained.      After   such  an   unreasona-. 
delay,  the  Informant  is  not,  by  the  rules  and  practi 
the   Court,   entitled  to   any  further  indulgence* 
Forman  v.  Gray  (a),  an  order  to  amend,  obtained 
twelve  months'  delay,  was  discharged ;  and  in  Pre^ 
V.  CoUett{b\  recently  in  this  Court,  the  Court,  i 
very  complicated  case,  refused  leave  to  amend  afte 
delay  of  a  few  weeks.     Here  the  Attomey-GencE 


oa 


(a)  9  Beavan^  200. .  but  afterwarda  reversed  by" 

lb)  Rolls,  25th   Feb.  1851  ;      Lord  Chaucellor. 


tbc 
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ouo^lit  to  have  caused  the  searches  to  have  been  made  1851. 

pro^vioua  to  filing  the  information.  ^"^tT*^ 

Attornev- 

^The  affidavit  is  insufficient;   it  is  of  the  solicitor  ^^^^-^^^ 

aIox:^e^  and  does  not  follow  the  terms  of  the  68th  Order  The 

of  Jday  1845  (a).     It  does  not  state  positively  that  the  of  lJ^nuov! 
Jiixm^ndments  could  not,  with  reasonable  diligence,  have 
be^xi  sooner  introduced,  but  it  qualifies  it  by  the  state- 
nient,  *'  regard  being  had  to  the  circumstances." 


•ir  John  Romilly  (Attorney-General),  Mr.  Turner^ 
and  Mr,  W.  M.  JameSi  for  the  Informant.  The  delay 
m  'fche  prosecution  of  this  suit  has  been  occasioned 
^y  "the  Defendants  alone,  who  have  for  six  years  de- 
layed putting  in  their  answer.  It  was  not  until  they 
"^^  filed  four  answers  that  a  sufficient  one  was  put 
^^*  Considering  the  nature  and  difficulties  of  the  case, 
th^r-e  has  been  no  improper  delay.  It  was  impossible 
^o  clirect  the  searches  until  the  Defendants  had  set  out 
^"^^  nature  of  the  title  intended  to  be  relied  on  by 
^h^i3i.  The  case  differs  entirely  fix)m  Forman  v.  Gray, 
^^^^re  the  Plaintiff  had  a  pocket  Defendant,  whoso 
^n^^Qf  he  purposely  delayed  getting  in. 

"^Che  affidavit  is,  under  the  circumstances,  sufficient. 
"^^'^^  Crown  may  amend,  as  of  course,  at  any  time, 
^'^^  is  not  bound  by  the  General  Orders  of  the  Court. 
^^  rights  can  only  be  affected  by  a  positive  enactment. 
~^*^o  point  is,  however,  adverted  to  merely  for  the  pur- 
l^^^c  of  reserving  the  rights  of  the  Crown  (i). 


^Ir.  Bethell  in  reply. 


The 


C'a)  Orrf.Cfln.  308.  The  Attorney- General  v.  Lord 

C^)  See  Attomey-General  v.      Churchill,  8  Mee,  ^  W.  171. 
^^^^crson^  3    Anstruther,  714., 


Ik.  « 
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The  Master  of  t/ie  Bolls. 


This  is  a  motion  to  discharge  an  order  of  the  Most 
giving  leave  to  amend  the  information.     It  is  state 
that  such  an  order  Is  quite  contrary  to  the  practice 
the  Court  and  the  principles  on  which  it  proceeds. 
I  were  of  that  opinion^  I  should  grant  the  applicati( 
but  I  am  not. 


of 
If 


on 
m 
to 
a- 
at 
as 

ie 

of 


A  great  deal  of  delay  has  occurred  in  this  case 
the  part  of  the  Defendants^  but  I  do  not  blame  th 
for  using  every  lawful  means  of  resistance,  in  a 
which  they  attach  great  importance.     The   info 
tion  was  filed  in  the  year  1844,  and  I  consider  t 
there  was  not  an  answer  which  the  Informant 
bound  to  accept  until  April  1850.     The  fact  that 
former  answers  were  deficient  only  as  to  discoverjr^ 
documents  does  not  alter  the  case,  because  a  Plaiik  t^  ^^ 
has  a  right  to  see  the  answer  as  to  documents  before   ^  "^^ 
determines  on  what  subsequent  steps  it  will  be  projx-^^'' 
for  Iiini  to  take.     I  agree  with  the  argument,  that 
p.irty  has  no  right,  because  great  delay  has  been  in 
flicted  on  him,   to  inflict  an  equal  delay  on  his  ad 
versaries;  and  though  there  has  been  great  delay,  on 
the  part  of  these  Defendants,  in  resisting  the  oi'ders 
made  here  from  time  to  time,  I  do  not  think  that  the 
Attorney-General  has  any  right,  on  his  part,  to  delay 
the  suit  in  such  a  way  as  to  prove  vexatious  to  the 
Defendants.     I  have  on  various  occasions  expressed  the 
same  opinion. 


But  the  Court  must  never  lose  sight  of  the  nature 
of  the  particular  case  in  which  the  parties  are  engaged, 
and  which  may  be  of  such  a  nature  as  unavoidably  to 
give  rise  to  considerable  delay,  and  such  as  would  not 
take  place  under  ordinary  circumstances. 

It 
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It  18  objected  here^  that  a  proper  examination  of 

<3ocument8  was  not  made  before  this  information  was 

:£led;  but  it  does  not  appear  that  searches  were  not 

:xnade.     Having  regard  to  the  natmre  of  the  case,  it 

jBeems  to  me  to  have  been  most  important  to  both  sides, 

-that  an  investigation  should  take  place  after  the  answer 

liad  come  in ;  and  I  do  not  find  that  there  was  any 

^^nsiderable  delay  in  doing  so. 
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The  circumstances  of  the  case  appear  to  me  such,  as 
make  it  reasonable  that  there  should  be  more  than 
^^rdinary  delay.  I  cannot  therefore  think  that  the 
I3f  aster  has  come  to  an  erroneous  conclusion ;  he  took 
4he  papers  home,  and  satisfied  himself  that  the  amend- 
:^n[ient8  were  proper;  and  the  delay,  though  consider- 
able, does  not  appear  to  me  to  be  unreasonable  in  this 
^^use ;  and  the  application  being  supported  by  the  affi- 

clavit  required  by  the  General  Order,  I  must  refuse 

^le  motion. 


The  Attorney-General  does  not  require  an  answer; 
buty  nevertheless,  it  may  be  of  vast  importance  to  the 
Def^sndants  to  answer  the  amendments,  and  they  must 
therefore  have  a  reasonable  time  for  that  purpose. 


^X.  XIII. 
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1850. 


Bee,  5.  7.  20. 

18A1. 
Jan.  Sa.  85. 

practice  as  to 
praying  a  tales 
upon  tne  trial 
of  an  issue 
directed  by 
the  Court  of 
Chancery. 


ELLIS  V.  BOWMAN. 

r 

.  A  N  issue  was  directed  to  try  whether  Bailey  Bi 
•^^  the  younger  was,  at  the  celebration  of  his  uis 
riage,  of  sound  mind.  Nothing  having  been  said  as 
the  issue  being  tried  by  a  special  jury,  the  Regist 
refused  to  insert  such  a  direction  in  the  minutes. 


'rd 

to 
ir-ar 


Mr.  Turner  applied  for  a  direction  that  the  ca 
should  be  heard  by  a  special  jury.   He  said  that  in 


y.  Thompson  (a),  it  had  been  considered,  that  if  an  i 
be  directed  by  the  Court  of  Chancery,  to  be  tried 
a  special  jury,  and  a  full  special  jury  do  not  att^^ 
neither  party  is  at  liberty  to  pray  a  tale$  without 
consent  of  the  other ;  and  that  Coleridge  J.  there 
"  It  appears  to  me,  therefore,  that  I  have  no  right 
beyond  the  terms  of  the  order." 


uc 

C 

d, 


(a)  1  Car,  4*  Manhman,  171. 
Note.  In  that  case,  no  trial 
having  taken  place  at  Glotieester, 
Mr.  Ke/fy,  Mr.  Turner,  anrl  Mr. 
Walker  applied,  that  the  trial 
might  take  place  at  the  ensuing 
assizes,  at  BiistoL  It  was  said, 
during  the  argument,  that  under 
the  6  Geo.  4.  c,  50.  s.  37.,  it 
was  imperative  on  the  Court  to 
grant  a  tales  on  the  applica- 
tion of  either  party  (sec  Gatliff 
V.  Bourne,  2  M,  ^  Rob,  100.) 
and  thut,  under  the  30lh  section, 
the  Court  of  Chancery  had  no 
jurisdiction  to  order  a  special 
jury. 


Sir  F.  Pollock,  Mr.  S. 
and  Mr.  C.  Barber,  conira. 

The  Master  of  the  Roll^ 
fused  the  application;    but:^ 
the  course  of  the  proceeding  » 
said,  that  though  the  direcrt^ 
for  a  special  jury  was  thoLi 
imperative  on  the  parties,  it 
only  au  intimation  to  the  Ju 
at  common  law,  of  the  caLX> 
considered  expedient,  and   tl 
this  Court  would  not  feel  saC 
fied  with  the  finding  of  any  a 
jury  than  that  specified  in 
order.     (^Fowler  v.  Wood,   J 
Aufiusf,  1841.) 
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Ce  aakedy  that  by  the  present  order  directing  the        1850. 
3,  liberty  might  be  given  to  pray  a  tales.  ^^ 


"Vie  Mabteb  of  the  Rolls  made  the  order. 


'he  Registrar  still  declined  to  insert  the  liberty  to 
'  a  tales  in  the  minutes,  stating  that  there  was  no 
edent  for  any  such  a  clause,  and  he  communicated 
X  the  Master  of  the  Rolls  on  the  subject,  who 
Bted  him,  for  the  present,  not  to  insert  those  words. 


(a)  Mayor  op  Colchester  v.  Lowten. 

order,  after  directing  issues  to  be  tried  by  a  special  jury,  pro- 
^ :  — **  And  in  case  six  of  the  said  jury  shall  not  attend  at  the 
tritil,  the  parties,  or  any  or  either  of  them,  arc  not  to  pray  a 
."    Reg.  Lib.  1810  B.  folio  825. 

Stewart  v.  Bushby. 

J.  Knigbt  Bruce  (5th  March  1846).     It  was  ordered  "that 
issue  be  tried  before  a  special  jury,  with  not  less  than  eight 
i^l  jurymen,  unless  by  consent  of  the  parties." 

Y  2 


V. 
Bow  WAN. 


1851. 

Ir.  Turner  again  mentioned  the  matter.  Jan.  23. 

7*e  Master  of  the  Kolls. 

have  enquired  into  the  practice^  and  have  been  in- 
ledy  that  liberty  to  pray  a  tales  has  only  been  given, 
2886  it  happens  that  a  certain  number  of  special 
men  do  not  attend  (a).  Let  the  case  be  in  the  paper 
Saturday. 


'he  case  came  on  again,  when  it  was  arranged,  that       Jan.  25. 
her  party  should  pray  a  tales  unless  eight  special 
men  should  attend. 
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March  6,  7. 


STAINTON  V.  CHADWICK. 


The  Defend-  TPHIS  case  came  on  upon  exceptions  to  the 
ant,  ex  parley     -*•    ant's  answer  for  insufficiency^  under  the  i 

and  in  the 

absence  of  the  Circumstances:  — 
trustees, 

uKwn,  5,.  ^"^  1^31»  «'°'«  property  in  Broad  Street,  St 
tatned  under     Westminster^  was  vested  in  Allington  and  Madi 

the  Court,  and  •  .  /•  r*    i.       •  x 

by  means  of  reversionary  term  of  forty-nine  years,  to  com 
tne  Trustee  1798,  at  a  rent  of  20/1  They,  by  three  in 
veyanceofthe  dated  in  1731,  1733,  and  1734,  sub-demised 

legal  estate,  perty  to  Sir  Andrew  Chadwick  for  the  who 
The  Plaintiff  ^  .  .  ^ 

insisted,  that    miniLs  ten  days,  reservmg  rents  of  10^.,  10^.,  ai 

the  Defendant 
had  no  title  . 

to  the  estate.  In  1731,  1733,  and  1735,   Sir  Andrew  i 

conveyance^  bought  the  reversion  in  fee,  subject  to  the  1 

had  been  underleases,  and  it  was  conveyed  as  to  part  tc 

obtained.  ^^^  ^  to  the  remainder  to  Compton,  in  trust 

Held,  that  the  Andrew  Chadwick  and  his  heirs.  He  also  pui 
Defendant  /.       ,   .       •  t*   ^ 

was  bound  to    rent  charge  of  20/.  issuing  out  of  the  same  pro] 

give  a  dis- 
co very  of  all 
niatters  tend-        In  1768,  Sir  Andreto  Chadwick,  being  thus  si 

that  Uie'orTer  ^^^itled,  died  without  issue  and  intestate,  anc 
had  been  ira-  thereupon  descended  on  his  heir-at-law.  After  1 
tained,  but  ^^  was  determined,  in  the  case  of  Scott  \,  Fenhi 
that  the  Plain-  that  the  terms  were  in  gross,  and  not  attendai 

tiff  was  not        •   1      . 

entitled  to  a     inheritance. 

discovery  of 

S^the  De"*^'''  In  1837,  the  PkintifF  purchased,  as  he  alle 
fendant's  title   reversion  in  fee,  subject  to  the  lease.     His  ' 

derived  through  Sarah  Law^  the  only  child  c 


(a)  1  Bro,  C.  C,  69.    See  also       property  appears  to 
Chadwick  v.  Broadwoodf  3  Bcavan^       the  subject  of  litigatic 
308.  and  530.,  in  which  the  same 
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CJlt^xdwichi  the  second  uncle  of  Sir  Andrewy  and  on  the        1851. 
.'issui.  motion  that  James  Chadmck.  the  elder  uncle,  had     ^^^""^"^^ 

-feTAINTON 

(liod.  a  lunatic  and  unmarried.     Her  right,  he  alleged,  v. 

iMui    been  established  by  the  proceedings  in  Scott  v.     C"A'>^v<^*»f« 

Xn  184G,  the  Defendant  purchased  the  unexpired  in- 
of  the  underlesseesy  and  got  into  possession. 


'-I7he  underleases  expired  on  the  15th  of  December 
1847,  and  the  original  term  of  forty-nine  years  out  of 
''V'liicjh  they  bad  been  created  on  the  25th  of  jOtfcemAer 
18-47,  and  the  reversion  in  fee  then  fell  into  possession. 

^I?h!9  bill  was  filed  in  184d,  and  thereby  the  Plaintiff 

ft^ll^ged,  that  in  1840,  the  Defendant  John  Chadwicky  and 

^^^^     Guestf  had  entered  into  a  scheme,  whereby  John 

^^A^M4lunek  should  set  up  a  title  to  the  reversion  in  fee  in 

*«^o     property,  as  heir-at-law  of  Sir  Andrew  Chadwicky 

dsxicuing  through  James  the  uncle.    That,  as  part  of  the 

®^l^^ine  and  in  order  to  get  the  legal  estate  in  fee  out- 

*^^xi.ding  in  Horsey  and    Comptony  the  Defendant,  in 

^^^30  1840,  behind  the  back  of  the  Plaintiff,  who  the 

■*-^^€5Bndant  well  knew  claimed  the  property,  presented 

P^tiitions  to  this  Court,  under  the  Trustee  Act  (a), 

^^^^ng  he  was  the  heir  of  Sir  A.  Chadwicky  and  bene- 

BoiaJly  entitled  to  the  estate,  and  praying  that  a  person 

'^'^^bt  be  appointed  in  the  place  of  the  heirs  of  the 

^^Oatees  (who  were  said  to  be  unknown)  to  convey  the 

^^^^te  to  the  Defendant ;  that  a  reference  was  made  to 

^^^lure,  and  the  Master  reported  in  the  Defendant's 

^Vour,  and  that  the  heirs  of  the  trustees  could  not  be 

^^^^oovered,  and,  under  an  order  of  the  Court,  the  legal 

^*^*te  was,  in  1842,  conveyed  to  the  Defendant. 

The 

(fl)  1  JK.4.  C.60. 
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1851.  The  bill  alleged^  that  the  Defendant  knew  that 

^^^^^"^    statement  in  the  proceedinirs  of  his  heirship  was  fi 
Stainton  .  . 

V,  and  that,  in  fact,  he  was  not  the  heir»at-Iaw  of  Sir 

CiiAuwicK.    ciiadtoick.     It  set  out  the  allegations  in  the  state  —      -^f 
facts  laid  before  the  Master,  and  stated  that  they  wer^ 
altogether  false.     The  bill  also  contained  charges  i 
peaching  the  several  statements. 

The  bill  also  alleged,  that  from  the  death  of 
Andrew   Chaduncky    Sarah  Law  and    those    ftlaamj^ 
imder  her,  and  the  Plaintiff,  had  been  in  receipt  of  ^e^^^g 
rents  reserved  by  the  underlease.     That  the  Plaint=..S^ 
being  unable  to  obtain  the  rents  due  on  the  29tlL         o/* 
September  1847,  levied  distresses  on  the  tenants,  Vflm^i^cb 
were  replevied  by  the  Defendant,  and  that  three  ukstiojmns 
had  been  commenced,  but  not  proceeded  in. 


The  bill  prayed  a  declaration  that  the  Defendant  \n 
a  trustee  of  the  legal  estate  for  the  Flaintifl^  and  tlu^c-  ^ 
he  might  convey  and  deliver  up  possession^  or  that 
issue  might  be  directed,  and  for  a  Receiver* 

The  Defendant  put  in  his  answer,  stating  that  Ouesi 
had  been  employed  by  him,  as  his  agent,  to  oolleot  evi- 
dence in  support  of  his  claim  to  bo  the  heir-at-law  of 
Sir  Andrew  Chadwick,  and  entitled  to  the  hereditaments 
in  question,  and  that  all  communications^  searches,  en« 
quiries,  and  evidence,  affidavits  and  other  doooments 
were  made  and  discovered  pending  litigation.     He  said, 
that  the  affidavits,  state  of  facts,  &c  &c.  did  not  ahew, 
or  tend  to  shew,  that  Sarah  Law  was  the  heiresa-at-law 
of  Sir  A.  Chadwicky  or  that  she,  or  any  person  or  per- 
sons claiming  under  her  was  entitled  to  the  property,  o 
that  the  Plaintiff  was  entitled  thereto,  or  to  the 
prayed,  but,  on  the  conti*ary,  shewed  that  the  Defendan 
was  heir-at-law  of  Su*  A.  Chadwick,  and  entitled  to  th 
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property,  and  that  Sarah  Law  was  not  the  heiress-at- 
law  of  Sir  A.  Chadwick. 

A^ni,  for  the  reasons  aforesaid,  he  submitted,  that  he 
was  not  boand  to  set  forth,  and  he  refused  to  set  forth, 
whether  he  and  Gue^t  agreed  upon  a  scheme  to  set  up 
and    support  his  title  either  as  the  heir-at-law  of  Sir 
Andrew  Chadwick^  or  in  any  other  character,  or  claim- 
iT^g  through  James  Chadwick,  the  second  son  of  Robert 
Cfuidwickf  &c ;  or  whether  he  made  any  affidavit  in  sup* 
port  of  the  said  petition,  or  whether  the  only  evidence 
i^ad   in  support  thereof  was  an  affidavit  sworn  by 
Grue^tj  or  what  evidence  was  read  in  support  thereof 
^^spectively ;  or  whether  such  state  of  facts  wa)s  taken 
^  before  the  said  Master  by  or  on  behalf  of  the  De- 
fendant; or  whether  the  said  state  of  facts  contained 
snch  statement  as  in  the  bill  mentioned,  or  any  other 
**^tements;  or  whether  several  or  any  affidavits  or 
affidavit  were  or  was  sworn  by  any  persons  or  person, 
^^  Carried  into  the  office  of  the  said  Master  in  support 
^^  ^he  said  state  of  facts. 


1851. 


Stainton 

9. 

Chadwick. 


-A^nd  he  submitted,  that  for  the  reasons  thereinbefore 
'^^^utioned,  he  was  not  bound  to  set  forth,  and  he  re- 
^^^ed  to  set  forth,  whether  JatMs  Chadwick,  the  second 
^^<^  of  Robert  Chadwick  the  elder,  ever  had  any  child 
*^^5^Ta  in  lawful  wedlock  at  any  time,  or  whether  he  was 
^'^^ir  or  where  married,  or  whether  Thomas  Chadwick 
tho  jounger,  on  the  31st  of  March  1783,  married  Betty 
'^^^jywoodj  or  whether  James  Hopwood  (the  alleged  law- 

^  liusband  of  Betty  Hopwood)  was  then  living,  or 
^H^ther  he  did  not  die  until  after  the  time  when  the 
"^^^iWdant  was  bom,  or  when  or  where  he  died,  or 
^'^'^^ixe  he  was  buried ;  or  whether  the  Defendant  was 

^^  le^timate  child  of  Thomas  Chadwick  the  younger 
^^^  Betty  Hopwood. 

Y  4  And 
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Stainton 

V. 

Cbadwick. 


And  he  refused  to  set  forth  what  evidence  was  a«i 
duced  before  the  Master  on  the  prosecution  of  tl 
order,  or  whether  Guest  had  any  personal  knowledg 
of  the  subject  of  the  enquiry;  or  whether  his  afiBdayS 
would  be  found  to  be  in  accordance  with  the  ordinar 
rules  of  evidence,  or  how  otherwise;  or  whether  tZ 
affidavit  of  Woodcock^  used  on  the  enquiry,  had  aza 
reference  to  the  merits  of  the  question  referred  to  t= 
Master,  or  what  was  the  purport  or  effect  thereof; 
whether,  in  fact,  James  Chadwick  was  married, 
whether  he  had  a  son  through  whom  the  Defendsa 
claimed ;  or  whether  it  was  the  fact,  that  James  Ch^ 
wick  never  was  married,  or  that  he  never  had  ai 
children ;  or  whether  Joseph  Chadwick^  in  the  bill  tiSlege 
to  be  the  father  of  Thomas  Chadwick^  and  allied  t^ 
be  the  father  of  the  Defendant,  was  living  at  the  tim« 
of  the  death  of  Sir  A.  Chadwick,  or  how  otherwise ;  on 
whether  he  survived  Sir  A.  ChadwicL  And  he  refused 
to  set  forth  the  evidence  he  adduced  before  the  Master 
of  the  death  or  marriage  of  James  Chadwick,  through 
whom  he  was,  by  the  bill,  alleged  to  claim,  or  where 
or  in  what  parish,  or  when  such  James  C/iadwick  wa£ 
buried  or  married. 


The  Plaintiff  took  a  number  of  exceptions  to  the 
answer  of  the  Defendant  for  insufficiency,  which  noiw 
came  on  for  argument. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  ex- 
ceptions. 


The  case  of  the  Plaintiff  is,  that  he  and  those  undei 
whom  he  claims  have  been  in  possession  of  the  rents  of 
this  property  since  the  death  of  Sir  Andreto  Chadwick- 
and  that  in  1840,  the  Defendant,  a  mere  stranger  ou' 
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pomession^  fraudulently  induced  this  Court  to  make        1851. 
an     crder,  Inkixid  the  back  of  the  party  in  possession     ^^"^^"^^"^ 

^11,  bTAlXTON 

and  of  the  trustees^  that  the  legal  estate,  which  was  r. 

outstanding  in  trustees  for  the  rml  owner,  should  be    C«^^^"^«'- 
corm^wejed  to  him,  on  the  allegation  that  he,  the  De- 
feixclant,  was  entitled  to  the  estate.     After  having  thus 
iormpToperly  got  in  the  I^;al  estate,  he  buys  up  the 
laat^   year  of  the  underlease,  gets  into  possession,  and 
th^txi  insbts  that  he  is  not  bound  to  explain  this  trans- 
action, because  he  chooses  to  say  that  it  will  disclose  his 
title.    In  the  first  place.  Guest  is  not  a  solicitor,  and 
th^xefore  there  is  no  professional  confidence.     We  shall 
ii^isiet,  at  the  hearing,  on  the  fraud ;  and,  whatever  may 
Lis  title,  that  having  improperly  got  in  the  legal 
through  the  instrumentality  of  the  Court,  he  has 
^o   xigfat  to  aviul  himself  of  it,  the  adjudication  having 
:  n  made  in  the  absence  of  the  Plaintiif,  who  was  then 
possession  of  the  estate.     To  prove  these  matters  and 
His    right  to  relief,  the  Plaintiff  is  entitled  to  the  dis« 
^^o^V'cry  necessary  to  shew  the  deception  practised  on  the 
^o^irt.     The  Defendant  says  that  the  evidence  and 
I^^oc^eedings  do  not  make  out  the  Plaintiff's  title ;  but 
^H^    Plaintiff  insists  that  it  does  not  make   out   the 
-"^fendant's ;  and  the  Plaintiff  has  a  right  to  be  in- 
^^^c'xned,  on  what  fact  and  evidence  the  Court  acted ; 
^^^^    if  the  Plaintiff  makes  out  that  the  order  was  made 
a  false  suggestion,  or  on  false  evidence,  he  will  be 
itled  to  set  aside  all  that  has  been  done,  and  the 
'tirt  will  reinstate  the  parties  in  tha  same  situation  in 
ich  they  were  before  these  orders  were  made* 

^V[r.  JL  Palmer  and  Mr.  Birdj  for  the  Defendant. 

-It  is  necessary  for  the  Plaintiff  to  make   out  his 

^'^Xe  under  the  heir-at-law  of  Sir  ^Andrew  Chadimch  ; 

^^til  he  docs  that,  he  has  no  locus  standi  in  Court ;  fcr 

even 
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1851. 


Stainton 

V. 
ClUDWICK. 


even  if  the  Defendant  were  to  £ul  in  making  out 
ho  IB  such  heir^  the  Plaintiff  has  no  right  to  interfer 
in  the  matter  until  he  has  proved  his  title  to  the 
estate.     Neither  party  has  been  in  possession^  for  th» 
rent  received  by  the  Plaintiff  and  those  under  whouc 
he  claims  was  paid  in  respect  of  the  reversion  of  te^ 
days  not  included  in  the  underlease^  and  not  in  righ^ 
of  the  reversion  in  fee. 


It  is  settled,  that  a  Plaintiff  has  no  rights  by  a  fishin^^ 
bill,  to  call  upon  any  party  to  discover  his  title,  in  ord^^ 
that  he  may  pick  holes  in  and  sift  it.  Ivy  v. 
wick  (a),  Campton  v.  JEarl  Grey  (J),  in  which  dcmurre 
to  such  a  species  of  bill  were  allowed. 


Lord  Redesdale  says  (c),    ^^  Although  both  Plaintiff^ 
and  Defendant  may  have  an  interest  in  the  subject  to 
which  the  discovery  required  is  supposed  to  relate,  yet 
there  may  not  be  that  privity  of  title  between  them 
which  can  give  the  Plaintiff  a  right  to  the  diflcovery.'^ 
And  again  {d),  ^*  In  general,   where  the  title  of  the 
Defendant  is  not  in  privity,  but  inconsistent  with  the 
title  made  by  the  Plaintiff,  the  Defendant  is  not  bound 
to  discover  the  evidence  of  the  title  under  which  he 
claims.'^      So   Sir  James   Wigram  {e)  states  this  pro- 
position :  —  "  The  right  of  a  Plaintiff  in  equity  to  the 
benefit  of  the  Defendant's  oath,  is  limited  to  a  discovery 
of  such  material  facts  as  relate  to  the  Plaintiff's  aue, 
and  does  not  extend  to  a  discovery  of  the  manner  in 
which  the  Defendant's  case  is  to  be  established,  or  to 
evidence  which  relates  exclusively  to  his  case."    And  he 
observes  (^)  ^^  By  the  settled  rules  of  Courts  of  justice 


in 


(a)  2  Vet.  jun.  679.  * 
\b)  1  You.  <S-  Jcr,  154. 
(c)  Rcdesdalc,  189.  4tli  cd. 


(rf)  IbkL  190. 

(>)  Wigram  on  Discover tf^  2G 1 

ig)  Pa-c  265. 


Stainton 
p. 
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in  ±}ns  country  (approved  as  well  as  acknowledged)  18dl. 
eaclm  party  in  a  cause  has  thrown  upon  him  the  onits  of 
supporting  his  own  case,  and  meotmg  that  of  his  ad- 
ver-sary,  without  knowing  beforehand  by  what  evidence  Cimdwick. 
the  case  of  his  adversary  is  to  be  established,  or  his 
OMrn  opposed"  Lord  Brouffham,  in  Bolton  v.  The 
Ccnrjporation  of  Liverpool  (a),  thus  states  the  rule :  — 
^^  I  take  the  principle  to  be  this : — A  party  has  a  right 
to  -tbe  production  of  deeds  sustaining  his  own  title  af- 
fijrmatively,  but  not  of  those  which  are  not  immediately 
connected  with  the  support  of  his  own  title  and  which 
forxn  part  of  his  adversary's.  He  cannot  call  for  those, 
^'V'liloh,  instead  of  supporting  his  title,  defeat  it  by 
en-titling  his  adversary.  Those  under  which  both  claim 
he  xnay  have,  or  those  under,  which  he  alone  claims. 
I^xxs  an  heir-at-law  cannot,  in  that  character,  call  for 
the     general  inspection  of  deeds  in  the  possession  of  a 


is  siud,  that  this  was  a  fraudulent  scheme  on  the 

poK^  of  the  Defendant ;  but  all  fraud  is  denied  by  the 

aDS^^irer,  and  it  is  perfectly  justifiable  for  a  party  to  per- 

fe<^t;  his  title  by  getting  in  the  legal  estate.     The  pro- 

ce^i^gs  taken  were  all  regular,  and  it  appears,  that 

\«^en  the  petitions  came  on,  all  the  circumstances  were 

^tsited  to  the  Court. 

The  objection  to  answer  is  properly  taken  under  the 
58th  Order  of  August ^  1841  (i),  for  the  bill  is  not  wholly 
demurrable :  Moion  v.  Wakeman  (c). 

Mr.  TSirner,  in  reply.     A  party  cannot,  by  the  denial 
of  a  fraud,  refuse  to  give  the  dbcovery  necessary  for 

proving 

(a)  1  Myl.  4*  K.  p.  91.  (c)  2  PhiU.  516. 

(A)  Ord.  Can.  175. 


328 


1851. 


Staixton 
Chadwick. 


CASES  IN  CHANCERY- 

proving  it-  Here  the  allegation  is,  that  the  Defend 
has  improperly  obtained  the  legal  estate  behind  the  fa 
of  his  adversary,  who  was  in  possession  and  could  c 
be  turned  out  upon  the  proof  of  a  better  title,  and 
ask  the  Court  to  re-instate  the  parties  in  the  pom 
in  which  they  were  previously  to  the  order.  It  is 
thing  to  ask  a  party  in  possession  to  prove  his  t 
and  another  to  explain  the  means  by  which  he  indi 
the  Court  to  make  an  order  which  deprives  anol 
person  of  his  rights.  A  party  cannot,  by  mixing 
his  own  title  with  a  fraud,  decline  to  answer  the  circi 
stances  under  which  it  was  committed.  If  the  oi 
of  the  Court  has  been  improperly  obtained,  the  C< 
will  not  allow  it  to  alter  the  rights  of  the  parties, 
prejudice  an  absent  person.  The  issue  here  is  this 
was  the  legal  estate  improperly  obtained  ?  and  the  '. 
fendant  cannot,  under  pretence  of  an  adverse  t: 
refuse  to  explain  everything  connected  with  obtaii: 
it,  and  the  proceedings  in  the  Master's  office.  I 
tunately  the  case  does  not  come  within  the  rec 
Act  (a),  or  the  mere  order  might  be  taken  as  conclot 
evidence  of  the  allegation  made  by  the  Defendant 
the  Plaintiff's  absence. 


The  Master  of  the  Rolls. 

The  Pliuntiff's  title  to  have  a  conveyance  made 
him  of  the  legal  estate  is  founded  on  this :  —  That 
has  been  improperly  acquired  by  the  Defendant  un< 
an  order  of  this  Court,  and  ought  not,  therefore,  to 
retained.  There  certainly  appears  to  me  to  be  v< 
considerable  difficulty  as  to  formal  mode  of  givi 
relief. 


(a)  13  cj-  14  VicL  c,  60.  s.  44. 
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The  first  thing  is,   what  is  the  real  question  in  1851. 

clispnte.    The  facts  really  material  do  not  seem  to  me  ^!|!^,^^^ 

to    "be  very  numerous.    In  the  year  1847,  there  were  v. 
subsisting  underleases   of  the  property,   and 


what  has  very  well  been  enough  designated  as  an 
inal  lease.  The  underleases  expired  on  the  15th 
of  JDecember^  1847,  and  the  original  lease  expired  ten 
^8  afterwards,  that  is,  on  the  25th  December^  1847 ; 
"the  expiration  of  the  original  lease,  the  reversion 
fJ^ll  into  actual  possession.  A  few  years  before,  the 
I^liijntiff,  Mr.  Stainian,  had  purchased  this  property, 
whether  the  original  lease  or  the  reversion  is  made 
question.  He  had  been,  as  I  certainly  collected 
the  statements  made  to  me,  in  the  receipt  of 
rents,  but  it  is  disputed  whether  he  received  the 
in  respect  of  the  underleases,  or  in  respect  of  the 
i^nal  lease,  or  in  respect  of  the  reversion,  although 
I^  l:liink  it  has  been  hardly  suggested  that  he  had  it  in 
^^spect  of  the  reversion.  He  received  them,  it  is  said 
^131  t;he  one  side,  in  respect  of  the  underleases ;  while  on 
'tbe  other  side  it  is  said,  that  he  had  it  in  respect  of  the 
^rfginal  lease,  which  expired  on  the  25th  of  Decemher, 
1^47.  In  1846,  the  Defendant,  Mr.  John  Chadwick, 
*^^o^mc  the  purchaser  of  the  underleases.  By  this  bill, 
-^^^^  Staintan  alleges,  that  he  is  entitled  to  the  reversion, 
'^l^ich  is  also  claimed  by  the  Defendant,  Mr.  CkadwirL 
^He  one  claims  to  be  entitled  to  it  as  a  purchaser,  the 
^tli^j  as  the  heir-at-law,  of  Sir  Andrew  Chadwick.  Pre- 
"^loias  to  the  year  1840,  the  Defendant  had  not  the  l^al 
^^t^te,  but  in  that  year  he,  upon  an  ex  parte  application 
^^  '^he  Court,  obtained  an  order  to  have  the  legal  estate 
t veyed  to  him  under  the  provisions  of  the  statute. 


^Ihis  bill  18  filed  for  the  purpose,  amongst  others, 
^*  laving  the  legal  estate  conveyed  to  the  FliuntifF, 
^'^'l^o  allies  that  the  original  order  was  irregularly 

obtained, 
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1851.  obtunedy  and  that  the  whole  of  the  proceedings  ooni 

^^^7^^  quent  thereon  have  been  irregularly  conducted.    Nc^ 

r.  I  do  not  see  the  least  ground  to  ima^no,  thatf  wk^ 

CiiADwicK.  |.jj^  application  waa  made  here,  there  was  any 


unfair  practised  by  anybody;   but  there  was  an 
parte  order  obtainedi  and  proceedings  thereon  had 
fore  the  Master^  who  came  to  the  conclusion,  wh^^S.<:Ji 
was  afterwards  confirmed  by  me»  that  the  Defendi^^zrat, 
Mr.  Chadwick,  was  entitled  to  have  the  legal  eat  ^E^tc 
conveyed  to  him,  and  accordingly  it  was  conveyed^        -to 
him.     Now,  whatever  else  the  parties   may  dispc::K.t6 
about,  there  can  be  no  doubt  as  to  this: — that  on^       of 
the  objects  of  this  bill  is  to  have  it  declared,  that  th^  ^t 
legal  estate  ought  to  be  conveyed  to  the  Plaintiii;  HL — -^' 
Stainton.     It  is,  therefore,  a  question  in   the 


whether  it  ought  to  be  conveyed  to  the  Flaintiii^  an-^ 
the  ground  on  which  it  is  sought  to  have  the  lega.--^^ 
estate  which  has  been  conveyed  to  the  Defendant  Chad' 
wick  conveyed  to  the  Flfdntiif  is  this :  — that  the  con- 
veyance was  improperly  obtained,  or  obtained  under 
such  circumstances,  as  do  not  entitle  the  Defendant  to 
retain  it  That  is  the  real  matter  in  question  and  at 
issue  between  the  parties. 

The  FlaintiiTs  title  consists  in  this : — he  is  to  prove,       ^ 
if  he  can>  that  the  order  was  improperly  obtained ;  and 
the  question  which  arises  here  is,  whether  he  is  entitled 
to  the  discovery  of  the  circumstances  in  respect  of  whicli 
this  title  is  to  be  maintained.     If  he  is,  then  there  are 
several  interrogatories  which  ought  to  be  answered.    On 
these  grounds  I  cannot  help  thinking  that  he  is  entitled 
to  some  discovery  in  this  respect.     I  admit  the  questio 
doubtful  and  diificiilt,  because  I  am  bound  to  confess 
that  in  the  course   of   many  years'  experience   an 
practice  in  this  Court,  a  great  relaxation  of  the  ml 
of  this    Court  has  taken  place,  as  to  obtaining  dis- 

cove 
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'^eiy  from  Defendants.     It  is  all  quite  right  to  say,        18.51^ 

^  the  Plaintiff  is  not  entitled  to  have  a  discovery  of 

^  which  merely  sustains  or  evidences  the  title  of  v. 

Defendant,  or  makes  out  that  the  Defendant  has  <^"-^»wi<k. 
t;itle  at  all.  When  it  comes  to  a  matter  of  question, 
ether  there  is  to  be  a  fm*ther  discovery,  it  is  most 
terial,  that  you  should  have  regard  to  the  situation 
tbe  parties.  You  must  have  regard  to  the  prospect 
ich  the  Plaintiff  entertains,  and  which  he  may 
•lize,  that  the  allegations  he  makes  in  the  bill  may 
proved  and  established;   and  if  they   are  proved 

I  established,  then,  notwithstanding  the  denial  of 
e  which  there  may  be  on  the  part  of  the  Defendant 
that  stage  of  the  cause,  a  title  may  be  made  out,  at 
fcs  which  will  show  that  the  Plaintiff  is  entitled  to 
i  discovery  which  he  seeks.  This  may  look  as  a 
ety  in  this  case ;  but  it  is  the  rule  of  the  Coiut,  and, 
leas  those  rules  are  maintained,  we  shall  have  the 
urt  so  crippled^  that  it  will  scarcely  be  of  any 
vice  at  all  in  matters  of  discovery,  when  the  truth 
LHot  be  proved  by  the  direct  testimony  of  other 
"Sons. 

Ct  is  quite  plain,  that  a  very  large  portion  of  the 
iadiction  of  this  Court  does  depend  upon  the  right  to 
sovery,  and  in  many  cases  of  this  nature,  unless  there 
a  discovery,  there  can  be  no  relief.  Now  without 
ting  any  thing  calculated  to  throw  the  least  doubt 
^n  those  rules,  establishing  the  right  of  a  Defendant 
protection  against  discovery  in  cases  where  he  ought 
be  so  protected,  I  must  say  it  is  my  opinion,  that 
xxiany  cases  where  discovery  has  been  refused,  much 
^    inconvenience  would  have  arisen  from  affording 

II  in  denying  it. 

I  proceed, 


CllAUWlCK. 
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1851.  I  proceed,  here,  on  this  gronnd  (and  it  is  xigk^fc     I 

Stainton     should  state  it,  so  that  the  parties.  If  dissatisfied,  txmj 
^'  seek  to  be  relieved  from  my  decision  elsewhere,)  t^liat 

tlie  PlaintifTs  title  to  relief  depends  upon  his  being 
able  to  prove  that  the  ex  parte  order  which  was  obtained 
by  the  Defendant  was  Improperly  obtiuned.     For    the 
purpose  of  proving  that  title,  it  seems  to  me,  that  he  ia 
entitled  to  have  that  discovery ;  but  I  quite  agree,  that 
if  any  part  of  the  discovery  sought,  be  in  respect   of 
other  particulars,  or  in  respect  of  matters  which  are 
not  comprised  in  or  have  reference  to  that  order,  then 
the   Plaintiff  Is  not  entitled  to  that  discovery.    If     it 
be  not  easy  to  distinguish  these  matters,  they  must    '^ 
put  in  a  course  of  enquiry,  so  that  the  Defendant  vm^7 
not  be  compelled  to  give  more  discovery  than  the  Pki  ^* 
tiff  may  be  fairly  entitled  to  demand  of  him*. 

The  principle  and  the  ground  on  which  I  proceed.  ^ 
this :  —  that  it  is  part  of  the  Plaintiff's  title  to  relief  ^ 
shew,  that  the  order  cannot  stand,  and  I  think  that  t:^  "® 
Plaintiff  is  entitled  to  a  discovery  of  that  which  tet^^* 
to  make  out  that  such  order  was  improperly  obtalne::^' 
but  I  am  of  opinion,  that  the  Plaintiff  is  not  entitled  -  ^^ 
any  discovery  sought  on  other  grounds,  and  tending  ^  ^ 
interfere  with  the  Defendant's  title. 

Note. — Affirmed  by  Lord  Truro,  Nov.  8.  1851. 
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MOUNT  V.  MOUNT.  ^TL^^a}^' 

15.  17.  21. 

by  the  settlement  made  on  the  marriage  of  By  settle- 
l  Mrs.  Mount,  a  sum  of  money  was  settled  J^n'Jj*^* 
mnt  for  life,  with  remainder  to  Mr.  Mount  wa«  limited, 

d,  after  the  death  of  the  survivor,  upon  the  ^f  ^he  hus^nd 

^ing  : and  wife,  in 

trust  for  all 
the  children 

rust  for  all  and  every  the  child  and  children  *"  tenants  in 

■^  .  common,  and 

Man/  Partridge  by  the  said  Plomer  Mounty  the  several 

d  husband,  lawfully  to  be  begotten,  both  SyJ^J^h 
lughters,  equally  to  be  divided  between  or  children;  and, 

I  (if  more  than  one),  share  and  share  alike,  anVsuclf "^  ^ 
J  as  tenants  in  common,  and  not  as  joint  children,  their 

the  several  issue  of  the  body  and  bodies  use  of  the 

every   such   child   and   children  lawfully  »"r^jv*"6 
•^     .  11.  .  children,  as 

i  faumg  issue  of  any  such  child  or  children,  tenants  in 

le  share  and  shares  of  him,  her,  or  them  so  f^™P<*"'  «[?^ 

'         '  the  issue  oi 

lit  issue,  to  the  use  and  behoof  of  all  and  their  bodies, 

surviving  child  or  children,  to  take  in  like  gj^  ^^^  }„* 

3nants  in  common,  and  not  as  joint  tenants,  ^^  ^^^^ 

e  of  the  body  and  bodies  of  such  other  child  issue  of  the 

lawfully  issuing.     And  if  all  such  children  carriage,  or 

,  .  any  issue  of 

II  die  without  issue,  or  there  shall  be  but  such  issue,  or. 

Id,  then  to  the  use  of  such  only  chUd,  and  JhidiJ'  *"" 
his  or  her  body,"  to  be  paid  at  twenty-one  before  their 
and  the  interest  &c.,  in  the  meantime,  to  become* pay. 

towards  their  respective  maintenance  and  ^^^^'    "e^J* 

that  the  chil- 
dren of  the 
Provided   marriage 

took  absolute 

hat  the  representatives  of  a  child  who  died  an  infant,  without  issue, 

8  parents,  were  entitled  to  a  share. 

[I.  z 
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Provided  always,  "  that  in  case  there  shall  be 
issue  of  the  said  intended  marriage  or  any  issue  of  su 
issue,  or  being  such,  all  of  them  shall  happen  to  « 
before  any  of  their  shares  shall  become  payable 
virtue  of  these  presents,  then  upon  trust "  for  the  nex^ 
kin  and  representatives  of  the  wife,  according  to  t 
statute. 


There  were  three  children  of  the  marriage ;  Phm* 
who  attained  twenty-one,  and  died  a  bachelor ;  Henr 
who  died  an  infant,  and  Sarah,  who  married  Mr.  Char 
bersy  and  having  survived  her  two  brothers,  died 
1847,  leaving  two  children.  Mrs.  Mount  was  dead,  \>^ 
Mr.  Mount  was  still  living. 

The  Plaintiff,  the  representative  of  the  two  childr^ 
Plomer  and  Henry,  by  this  bill,  claimed  to  be  entitl- 
to  two-thirds  of  the  fund,  subject  to  the  existing  L  ■ 
estate. 

Mr.  Turner  and  Mr.  Pain,  lor  the  Plaintiff,  clainop- 
two-thirds  of  the  fund.     They  cited  Donn  v.  Penny  (^ 

Mr.  Roupell  and  Mr.  Tripp,  for  Mortgagees. 

Mr.  Walpole,  for  the  children  of  Mra.  Chambef 
contended  that  they  took  the  whole  fund,  and  argui 
that  there  was  a  gift  by  substitution  to  the  issue, 
case  of  the  death  of  the  parent  before  the  period  of  di 
tribution.  He  cited  Howgrave  v.  Cartier  (Jbi),  Bome> 
V.    Bouverie{c),     Cripps    v.     lVolcott{d),     Crowder 

Sic 


(n)   \  Mer.  20. 
(A)  3  Vcs.  ^  B.  Vf). 


(r)  2  P/ii//.  349. 
(d)  4  Mad.  p.  15. 
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Sione(a)y   Shailer   v.    Groves  (h\   Morse  v.  Lord  Or- 
nande  (c),  Bright  v.  Rowe  (d). 

Mr,  GoodevCy  for  the  representative  of  Mrs.  Chamhersy 
jvho  survived  her  two  brothers,  claimed,  first,  the  whole 
by  survivorship  under  the  gift  over  on  failure  of  their 
idsue;  or,  secondly,  supposing  there  was  no  right  of 
siAcraer  in  respect  of  the  brother  who  first  died,  then 
he  clamed  five-sixths  of  the  whole.     He  contended, 
that  the  children  took  absolute  interests,  with  a  gift 
over  to  the  survivor  in  case  of  their  deaths  before  dis- 
tribution without  issue.     He  cited  Morse  v.  Marquis  of 
Ormonde  (c)  and  Crowder  v.  Stone  (a). 

Mr.  Simpson^  for  the  Trustees. 

Mr.  Turnery  in  reply,  contended  that  the  limitation 
®W  upon  a  general  failure  of  issue  w^as  invalid. 

^e  Master  of  the  Rolls. 

It  is  needless  to  go  through  the  authorities.     This 

^*8e  has  been  argued  with  a  great  deal  of  ingenuity, 

"^t  I  cannot  say  that  in  my  mind  the  result  is  suc- 

^^ul;  I  think  it  admits  of  much  less  argument  than 

^ojecture.      In  all  cases  of  supposed  intention,  it  is, 

110  doubt,  important  to  look  to  the  several  objects  which 

the  testator  had  in  view,  for  the  purpose  of  getting 

t(Hne  slight  guide  to  that  which  it  is  probable  was  his 

iotention.    But  there  is  no  expression  more  abused  than 

that  word  *^  intention ;  "  nothing  is  so  strained  in  favour 

o(  the  particular  view  which  Counsel  is  supporting. 

When 
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(a)  3Ruu.2i7. 

(b)  6  Hare,  162. 

(c)  1  Rtas,  382. 


((0  3  Myl.^  K.liW, 
(c)  5  Madd.  99. 
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When  the  words  are  plain,  you  must  strictly  adhen 
them ;  but  where  they  are  obscure,  you  are  left  exce 
ingly  in   doubt  when   you  attempt  to  be  guided 
what  is  called  "  intention."   The  safe  rule  is,  if 
to  abide  by  the  construction  given  by  the  authoritie 
the  words  in  the  instrument. 


to 


io 


I  am  of  opinion  that,  in  this  case,  the  favourat::^'^ 
construction  is  that  which  has  been  argued  for  by  t^f^^ 
Plaintiff.     Here   there   is  a  limitation  after  the  dea-""^^" 
of  the  parents,  to  the  children  and  their  several  issv   — ^* 
and  a  limitation  over  upon  the  general  failure  of  issui 

I  think  the  three  children  took  absolute  interests,  ai 
that  the  Plaintiff  is  therefore  entitled  to  two-thirds 
the  fund. 


li 


March  13,  H, 
Id,  17.  25. 


BYRNE  V.  NORCOTT. 


In  1826, a 
debt  due  from 
a  firm  at  Cai- 
cutta  was  as- 
signed to 
trustees  in 
England,  in 
trust  to  call  in 


BY  the  settlement  made  on  the  marriage  of  Mr. 
Mrs.  Byrney  and  dated  the  1st  of  September  18 
a  sum  of  10,000  sicca  rupees,  then  due  from 
Palmer  &   Co.,  merchants  of   Calcutta^  and  a  sum 
4600  sicca  rupees,  secured  by  two  promissory  notes, 
and  invest  on    the  India   government,    called   "government  pape 
Indian  secu-      ^jjj^j^  Messrs.  Palmer  &  Co.  held  for  Fanny  Bvr9i^^ 

ruies,  and  ^  • 

accumulate.      the  mother  of  Mr.  ByrjiCy  were  assigned   to  Captain 

The  debtors  j^       w 

became  bank-  JSorcOtt 

rupts  in  1830, 

and  the  trustees  not  having,  in  the  mean  time,  taken  proper  steps  to  call  in  the 
money,  a  considerable  portion  of  the  debt  was  lost.  Held,  that  they  were  liable  for 
the  breach  of  trust,  and  ought  to  make  good  the  accumulation  which  would  have 
been  produced  ;  secondly,  thiit  one  of  the  trustees  who  had  been  abroad  with  his 
regiment  during  that  period,  was  equally  liable;  but,  thirdly,  that  they  were  to  be 
excused  during  such  a  reasonable  time  as  was  necessary  in  order  to  communicate 
between  England  and  India. 

Generally,  where  trustees  are  guilty  of  a  breach  of  trust,  they  must  pay  the  costs 
of  a  suit  to  repair  it. 
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Nothing  more  was  done  by  the  trustees ;  the  money 
remained  in  the  hands  of  Messrs.  Palmer  &  Co.>  who,  in 
1828  and  1829,  sent  in  their  account  to  Mr.  Connelly 
and  in  January  1830,  they  became  insolvent,  whereby 
two-thirds  of  the  12,000  rupees  at  that  time  remaining 
in  their  hands  were  lost. 


On  the  13th  of  January  1830,  and  before  the  in- 
solvency was  known  in  London^  Mr.  Connell  wrote  to 
Messrs.  Palmer  &  Co.,  complaining  of  their  having  de- 
parted from  their  instructions  given  in  September  1826, 
and  directing  an  immediate  compliance  therewith. 

In  September  1833,  the  trustees  wrote,  appointing 
Messrs.  Boyd  &  Co.  their  agents  in  Calcutta^  to  re- 
ceive and  invest  the  trust  funds.  Messrs.  Boyd  &  Co. 
continued  agents  till  1840,  when  they  also  fculed, 
having  1837  rupees,  part  of  the  trust  property,  in  their  — 
hands. 

Until  1836,  no  power  of  attorney  was  obtained  fromza 
Fanny  Byrne  for  the  transfer  of  the  government  paper.^ 

In  1844,  the   trustees  appointed  Messrs.  MackiUoj^ 
agents  in  Calcutta, 


This  bill  was  filed  in  1848,  by  the  children  of  thi 
marriage,  alleging  that  the  losses  to  the  trust  fund 
been  occasioned  by  the  neglect  and  default  of  the  true- — 
tees,  and  seeking  to  compel  them  to  make  good  the  whol^ 
of  the  trust-funds,  with  such  accumulations  as  misrht 
have  been  made  thereon  in  the  due  execution  of  the 
trusts  of  the  settlement.  The  bill  prayed  a  declaration, 
that  the  trustees  were  guilty  of  a  breach  of  trust,  in  per- 
mitting the  cash  balance,  in  the  hands  of  Palmer  &  Co. 
and  Boyd  &  Co.,  at  the  time  of  their  insolvency  re- 
spectively, 
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spectivelj}  to  remain  in  their  hands  or  uninvested^  and 
in  not  using  due  diligence  for  causing  the  same  to  be 
invested  according  to  the  trusts  of  the  settlement,  and 
that  they  were  also  guilty  of  a  breach  of  trust,  in  not 
using  due  diligence  to  receive  the  dividends  of  the 
estates  of  the  insolvent  firms^  and  the  interest  on  the 
securities,  and  in  not  accumuhiting  the  trust  funds.  It 
prayed  an  enquiry  as  to  what  the  trust  funds  would 
no^w  produce  in  amount,  if  the  same  had  been  duly 
invested  and  accumulated ;  and  it  sought  to  make  the 
trustees  liable  for  the  loss. 


1851. 


Byrne 

V. 
NORCOTT. 


With  regard  to  tlie  trustees,  it  appeared  that  Connell 

a  Scotch  law  agent  resident  in  London^  and  that 

>tain  Narcott  was  in  the  army,  and   that  in   June 

1827,  before  any  answer  had   been   received  to  the 

letter  of  the  4th  September  1826,  he  left  England  to  join 

Hie  regiment  at  Halifax  in  Nova  Scotia,  where  he  re- 

J^aained  with  his  regiment,  till  September  1830,  when  he 

*^turned  to  England,  and  arrived  in  November  1830. 

He  remained  in  England  or  on  the  Continent  till  the 

Spring  of  1832,   when  he  rejoined  his   regiment  in 

^rnerica.     In   September  1833,   he  ciime   to  England, 

^^d  then  concurred  with  Connell  in  appointing  Messrs. 

^oyd  &  Co.,  of  Calcutta,  agents  of  the  trust  there. 

"®  soon  afterwards  proceeded  to  Jamaica,   and  em- 

'^Aed  for  that  island  on  the  25th  of  December  1833, 

'^^J^ned  there  until  November  1836,  when  he  again 

returned  to   England,  from  which  time  until  October 

1840,  he  was  in  England  or  in  Ireland,  with  his  regi- 

Efl^iit,  or  on  the  staff;  in  October  1840,  he  again  left 

England  with  his  regiment,  and  remained  abroad  until 

March  1846,  being   part   of  that   time   quartered   at 

Malta,  and  part  of  the  time  at  Corfu. 


Z4 
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JBtrne 

r.  Mr.  Turner  and  Mr.  Smytlie,  for  the  PlwntifF^,  argu^"^ 

NoRcoTT.      ^jj^^  ^jjg  trustees  had  been  guilty  of  a  breach  of  tr»  ^ 
by  their  inattention  to  the  duties  imposed  by  the  sr 
tlement,  and  were  liable  to  make  good  the  whole  lo^^ 
occasioned. 


Mr.  Walpole  and  Mr.  G.  L.  Russell^  for  Captaiir 
Narcotty  argued^  that  he  had  been  prevented  by  un- — ' 
avoidable  necessity^  in  consequence  of  his  absence  orC^ 
public  duties  from  Englandy  from  attending  to  th^^ 
matters  of  the  trust>  and  that  he  was  therefore  relieve(£: 
from  those  responsibilities  which  might  have  attacheS^ 
to  him  if  resident  in  England. 

Mr.  Roupell  and  Mr.  R.  W.  Moore^  for  Cannell,  urgec^^i 
the  difficulties   which   had  existed   in   performing  tL^ 
trusts  as  to  property  so  far  distant^  and  the  great  hardE^ 
ship  of  making  trustees  personally  responsible  for  irs 
voluntary  losses.     They  argued  that  there  was  not,  P 
this  case,  sufficient  neglect  to  render  the  trustees  liabLA 

Mr.  Prior  for  Mr.  and  Mrs.  Byrne. 

Mr.  Turner^  in  reply. 

Munch  v.  Cockerel!  (a)y   and  Ex  parte  Belchier(~ 
were  cited. 


(a)  5  Afyf.  4-  Cr.  178.  (b)  AmUcr,  218. 
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Hie  Master  of  the  Rolls. 

This  is  one  of  those  very  distressing  cases  which 
en  occur  in  this  Court,  in  which  persons,  wholly 
iltless  of  any  bad  design,  and  intending  to  do  nothing 
^  acts  of  kindness  towards  other  parties,  have,  by 
ose  very  acts  of  kindness,  omitted  to  perform  duties 
L  'th  which  they  were  charged ;  and  the  consequence 
been,  that  a  very  great  loss  has  occurred,  which, 
the  rules  of  this  Court,  those  who  have  made  that 
ission  are  undoubtedly  bound  to  make  good. 


1851. 


3  must  say,  that  this  case  has  been  conducted  with  as 
vich  forbearance  as  was  consistent  with  the  duty  im- 
on  Counsel  of  enforcing  the  rights  of  those  who 
jr  upon  them. 


^The  facts  of  the  case  are  these :  —  upon  the  marriage 
^r.  and  Mrs.  Byrne ^  in  1826,  certain  property  in  the 
ijt  Indies,    which   belonged  to   the  mother  of  Mr. 
rjie,  became  the  subject  of  a  settlement.     It  con- 
sisted, in  part,  of  a  balance  due  from  Messrs.  Palmer  & 
Co.,  of  Calcutta,  and  in  part  of  certain  government  or 
India  government  paper,  to  the  amount  of  4600 
ies.     The  situation  of  the  parties  was  such,  at  that 
le,  as  to  make  it  prudent  and  proper  to  accumulate 
property,  and  the  parties  appear  to  have  been  willing 
forego  the  present  enjoyment  of  the  income,  for  the 
Ptixpose  of  accumulating  the  sum  of  4000/ ,  which  the^ 
probably  thought  might  be  done  in  the  East  Indies,  as 
^^fVly  as  and  more  quickly  than  in  England,    It  was 
"^Herefore  provided  by  the  settlement,   that  the  4600 
^^^pees  should  be  transferred  into  the  names  of  the  trus- 
tees, and  thai  the  10,000  rupees,  which  were  in  the  hands 
^f  Palmer  &  Co.,  should  be  received  from  them  and  im- 
mediately invested,  and  that  the  dividends  should,  from 

time 
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1851.        time  to  time,  be  received  on  the  behalf  of  the  trustees, 
^^^^^     and  accumulated  until  the  sum  of  4000/.   waa  raisecJ, 

V,  and  which,  after  it  had  been  so  accumulated,  was 

NoRcoTT.     tended  for  the  benefit  of  the  husband  and  wife, 
ultimately  for  the  benefit  of  the  children. 

Mrs.  Byrne  the  mother,  whose  property  it  seems 
have  been,  covenanted  that  she  would  do  all  which  migb 
be  necessary  on  her  part  to  procure  a  transfer  of 
funds.  Nothing  could  apparently  have  been  more  simpl 
than  the  duty  undertaken  by  the  trustees ;  they  had 
nothing  to  do,  in  the  regular  conduct  of  the  business, 
but  to  invest  the  accumulations.  Unfortunately,  those 
investments  were  to  be  made  in  the  £last  Indieiy  th 
trustees  being  far  ofi",  and  disasters  arose  in  the  executia 
of  the  trust.  The  first  act,  which  was  one  of  ve 
great  propriety  on  the  part  of  the  trustees  and  of  Mrs. 
Byrne,  was,  to  inform  the  agents  in  India  of  what" 
had  been  done,  and  what  were  the  trusts  of  the  se 
inent.  The  trustees  also  wrote  instructions  to  do  wha^ 
was  necessary  for  them  in  the  execution  of  the  trust 
and  they  directed,  that  they  should  send  their  account- 
to  Mr.  ConnelL  All  that  seems  to  have  been  perfectly 
rightly  done.  The  letter  arrived  in  the  East  Indite 
in  the  usual  course  from  England,  The  agents  the 
stated  that  they  could  not  fully  act  upon  the  instru 
tions,  because  they  wanted  a  power  of  attorney 
enable  them  to  do  so,  and  they  stated,  that  they 
transferred  the  10,000  rupees  to  the  account  of 
trustees.  They  had  it  then  in  their  power  to  receiv 
and  they  did  receive  the  interest  upon  the  govemme 
paper.  What  they  therefore  did,  was  to  receive  tlE:====^-*® 
dividends  upon  the  government  paper,  and  to  transf^^^^^^ 
the  cash  balance  from  the  account  of  Mrs.  Byrne,  to  tt=^^=^^^^® 
account  of  the  trustees.     This,  certainly,  was  not 

complian 
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compliance  with  that  which  they  had  been  directed  to  do, 
for  they  did  not  call  in,  and  invest  on  government  paper 
the  10,000  rupees,  and  they  did  not  receive,  invest  and 
accumulate  the  interest  on  the  government  paper.  These 
things  they  neglected  to  do,  and  although  they  stated, 
that  they  could  not  follow  the  directions,  because  they 
«d  not  got  the  powers  from  Mrs.  Byrne^  to  enable  them 
o  uake  a  transfer  of  the  paper,  still  they  did  not  offer 
*^e  smallest  apology  or  excuse  for  not  obeying  the  direc- 
^oxxs  which  were  given,  to  invest  the  cash  balance  and 
>   s:t.ccumulate  the  dividends. 


.1851. 


Byrne 

V, 
NOBCOTT. 


^Vlr.  Connell  received  this  letter  and  was,  as  it  appears 
y    liis  own  letter  of  1840,  perfectly  aware  that  Palmer 

CZ!a,  had  departed  from  the  instructions  which  had 
^<^ii  given  to  them,  and  that  the  directions  had  not 
^^11  obeyed.  What  did  he  do,  during  this  long  period 
f^  't;ime  which  he  allowed  to  elapse?  He  certainly 
P{>€ars,  by  the  letter,  to  have  been  aware  that  it  was, 
^  least,  desirable  that  the  powers  which  had  been  asked 
from  Mrs.  Byrne  should  be  sent,  but  no  step  to  pro- 
those  powers  was  effectually  taken  until  the  year 
^36,  or  10  years  after  the  marriage. 

"With  respect  to  the  cash  balance,  though  he  knew, 
'^  «arly  as  the  year  1827,  that  the  directions  which  had 
^■^^n  given  by  the  trustees  had  not  been  obeyed,  he 
^^^  not  take  any  step  whatever  upon  the  subject  till 
»lx^  year  1830.  Now  I  cannot  help  thinking,  that  this 
^  sui  omission  in  the  performance  of  a  duty  which  this 
cannot  pass  over.  A  gentleman  who  has  taken 
m  himself  the  performance  of  the  duties  of  a  trustee, 
^'^  lx)nnd  to  look  after  the  execution  and  performance 
^^  those  duties ;  and  there  is,  in  this  case  (I  do  not 
to  say  it  in  any  harsh  sense)  an  omission,  in 
ipect  of  which  the  Court  is  bound  to  charge  the  party 

with 
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1851.        with  the  loss  which  may  be  reasonably  supposed  t 

^^''  have  arisen  from  his  neglect. 

Byrne  ^ 

V. 

NoBcoTT.  jg  ^jjgj.g  j^  difference  between  the  case  of  Mr.  Connei 
and  Captain  Norcott  9  Hard  enough  it  seems  on  Mi 
Connelly  who  is  stated  to  have  had  no  acquaintanc 
at  all  with  the  family,  and  certainly  it  is  a  matter  o 
great  surprise,  how  an  entire  stranger  to  the  famil; 
should  have  taken  upon  himself  such  an  onerous  ani 
arduous  a  duty  as  this,  without  having  any  reason  o 
friendship  or  aifection  towards  any  of  the  parties  t 
induce  him  to  do  it.  Hard  is  it,  I  say,  upon  Mi 
Connelly  but  still  harder  it  would  seem  upon  Captaii 
Norcotti  a  military  man,  always  probably  intending  U 
be  on  service,  and  actually  going  on  service  at  a  ver] 
early  period,  and  being,  during  the  greater  part  o 
these  several  transactions,  on  service  abroad.  He  hac 
given  proper  directions  on  the  subject,  and  by  the  verj 
giving  of  these  directions,  he  assumed  the  performanci 
of  the  duties.  Can  he  then,  because  he  goes  abroad 
because  he  is  engaged  in  a  military  profession,  for  tha 
reason  be  exonerated  from  taking  any  trouble  whateve 
about  this  matter?  Was  he  exonerated  from  makiiu 
any  inquiry  whether  the  letter  he  had  written  had  bee 
obeyed,  what  was  doing  in  this  trust :  — and  whether  tb 
Indian  agents  were  proceeding,  from  time  to  time,  to  ac 
according  to  the  directions  given  ?  Is  he  to  be  allowe= 
to  go  entirely  out  of  the  way,  and  neglect  giving  am 
further  attention  to  the  business,  leaving  it  merely  fl 
accident,  or  to  the  chance,  that  his  co-trustee  Mr.  Com 
nell  would  take  upon  himself  the  execution  of  the  who" 
business  ? 

I  own  it  does  appear  to  me  to  be  a  very  hard  ca^ 
and  I  think  it  extremely  probable,  that  this  gentlem^ 
had  no  idea  of  the  sort  of  responsibility  to  which  — 
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"was  subjecting  himself;  but  I  am,  nevertheless,  of 
opinion,  that  having  undertaken  the  performance  of  that 
duty,  and  continuing  bound  and  liable  to  perform  it, 
he  cannot  be  exonerated  from  the  consequences  which 
have  arisen  from  his  neglect  of  it. 


1851. 


Byrnb 

V, 
NORCOTT. 


At  the  very  period  when  Mr.  Cofinell  wrote  the  letter 

of  the  13th  of  January  1830,  Messrs.  Palmer  &  Co.  had 

become  insolvent.    There  is  no  allegation  that  they  were 

not   previously  in  credit,  and  there  is  no  reason  now 

before  me  to  suppose,  that  they  would  not  have  paid 

what  was  due  from  them,  if  it  had  been  demanded  at 

first,  in  a  proper  manner;    there  was  ample  time  to 

instruct  other  persons  to  proceed  against  Palmer  &  Co. 

i  f  necessary,  and  it  was  clearly  necessary,  because  they 

I^ad  plainly  disobeyed  the  instructions  which  they  had 

:areGcived.     Circumstances  of  that  kind  do  not  admit  of 

Ibeing  trifled  with  ;  and  it  seems  to  me,  that  the  trustees 

sire  necessarily  to  be  charged  with  the  loss  which  was 

incurred. 


The  Plaintiffs  are  content  to  take  the  account  as  it 
stood  at  the  time  of  the  failure  of  Messrs.  Palmer  &  Co., 
ns  being  the  full  amount  of  accumulation  up  to  that 
time.  That  being  so,  they  are  to  be  charged  with  that 
balance,  and  with  the  accumulations  that  ought  to  have 
been  made  upon  that  balance  from  the  time  of  the 
bankruptcy. 

The  disasters  of  this  trust  did  not  end  here.  After 
^  long  lapse  of  time  which  cannot  be  well  accounted 
^V>r,  attomies  were  constituted  to  recover  from  Palmer 
^c  Co.  the  dividends,  payable  out  of  their  estate.  The 
^^^laintiffs  admit  that  there  must  be  an  allowance  of 
reasonable  time  for  sending  out  new  powers,  and 
hey  are  content  to  allow  the  period  intervening  be- 
tween 
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1851. 


Byrne 

V. 

NORCOTT. 


tween  the  bankruptcy  of  Palmer  &  Co.  and  the  end 
the  year  183 1,  as  that^  which,  by  an  inevitable  misfc> 
tune,  namely  the  failure  of  Messrs.  Palmer  &  Co., 
accumulations  could  not  have  been  carried  on  ;  for  tii 
period,  therefore,  the  Defendants  will  not  be  charged. 


of 


e 

t 


It  eeems  to  me  that  the  proper  course  is,  to  charg^^ 
the  trustees  with  sucli  accumulations,  and  to  make  al 
proper  allowances,  and  to  give  them  the  full  benefit  ol 
all  the  profit  made  from  the  dividends  received,  and  th 
investments  made  by  their  direction. 

With  respect  to  the  costs,  I  must  say,  I  do  not  kno 
of  any  instance  where  trustees  are  made  to  repair 
breach  of  trust,  in  which  they  have  not  been  chaigi 
with  the  costs  of  the  suit.    It  is  almost  always  a  neces- 
sary consequence,  for  they  ought  not  to  add  to  the  I 
of  their  cestuis  que  trust  the  costs  of  the  suit  renderecv^ 
necessary  for  the  purpose  of  obtaining  redress. 


a 


By  the  decree,  the  trustees  were  charged  with  tl 
12,837  rupees,  the  amount  in  the  hands  of  Palmer  & 
Co.  at  their  failure,  and  with  the  accumulations  whi 
would  have  been  made,  if  that  sum  and  interest  h 
been  properly  accumulated  in  Indian  government 
curities,  and  also  with  the  5600  rupees,  and  si 
accumulations.     But  they  were  not  to  be  charged  wif 
accumulations  during  the  period  stated  in  the  judgmen 
and  during  another  similar  interval,  which  occurred 
sending  out  powers   to   Mackillop  &  Co.     Their  li 
bility  was  also  limited  to  4000/.  sterling. 


t 
in 
a- 


i 


CASES  IN  CHANCERY.  347 

1851. 


CLOWES  V.  BECK.  Jii«.  17,18.23. 

^HE  Plaintiff  alleged,  that  under  letters  patent  of  On  an  appli- 
36  Henry  8.,  he  was  seised  of  the  manor  of  Ccdstor  injunction  to 
^r€iolf  in  the  county  of  Norfolk,  and  of  divers  lands  ^j^'^^l".®" 
K'caiiig  part  of  the  manor,  and  of  a  large  tract  of  land  parable  injury, 
"^ming  the   sea-shore   between   high   and  low  water  gt'o^g'fronT*^ 

^I'k,  which  was  one  of  the  appurtenances  of  the  manor  the  sea  shore, 
»_    •     1  •     xv  .  the  Court, 

Oaprised  m  the  grant.  considering 

that  the  Plain- 

'X'hat  the  sea-shore   between   high  and  low   water   Hkely  to  suffer 

M-k,  consisted  of  stones  called  shinde  and  of  sand ;  ^y  '*?  "^"" 

,  "  interference, 

c3  that  the  sea  had  for  some  time  past  been,  and  was  granted  the  in- 
,  making  great  increase  upon  the  shore;  and  that  ^""hoiurh'the 
consequently,  of  great  importance  that  no  stones  Plaintiff's  title 


«and  should  be  removed  therefrom.  IcMlJ'anVwas 

not  clearly 

The  bill  alleged,  that  the  Defendants,  the  Surveyors  refused  to  put 

the  Highways  of  the  parish  of  Caistor.  had  carted   '"™  ®"  l^^. 

.  /.     f         1  .     1      A  t  terras  of  bnng- 

^ay  a   quantity  of  the   shmgle   from   the  sea-shore  ing  an  action 

it;hin  the  manor,  and  applied  it  in  the  repair  of  the  ^<>  t*'y  »^  l>"' 

^hways  in  the  parish,  in  defiance  of  a  notice  of  the  him  liberty 

l«ntiff  to  the  contrary.     It  alleged,  that  the  conse-  *^  *^   ^' 

^«nce  of  the  removal  would  be,  that  the  sea  would 

■^eatly  encroach  upon  and  overflow  and  destroy,  a  large 

^sntity  of  lands,  forming  part  of  the  demesne  lands 

ihe  manor,  and  of  which  the  Plaintiff  was  seised  in 

^^  and  upon  which  the  Plaintiff's  mansion-house  stood, 

>   the  great  and  irreparable  injury  of  the  Plaintiff. 

The  bill  prayed  an  injunction  to  restrain  the  De- 
^^idants  from  removing  any  stones,  shingle,  &c.  from 

the 
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1851.        the  sea-shore,  between  high  and  low  water  mark,  withi 
the  manor. 


The  Plaintiff  verified  the  statement  in  his  bill  b] 
affidavit,  in  which  he  also  stated,  that  the  sea-shore^^sr 
appurtenant  to  the  manor,  extended  from  south  to  noi 
two  miles  and   upwards,  and  that  his  mannon-hoi 
stood  about  one-third  of  such  distance  from  the  southei 
extremity  of  such  distance,  and  at  a  distance  of  aboutA-_-f; 
100  yards  from  the  present  high  water  mark. 

That  within  the  last  ten  years,  the  sea  had  graduall;^i^y 
encroached,  whereby  a  loss  of  fifty  acres  of  land  ba^...^Bd 
been  sustained  by  him ;  that  during  the  last  tweli 
months,  such  encroachment  of  the  sea  had  taken  pit 
opposite  to  the  site  of  his  mansion-house,  to  the  extei 
of  fifteen  yards,  in  a  direct  line  towards  his  mansi( 
house;  that  a  very  considerable  portion  of  the 
between  the  sea  and  his  mansion-house  and  lands  h^  .^ad 
been  washed  away,  and  that  in  consequence  of  su»  .^ch 
encroachment,  it  had  become  necessary  to  take  dot  ^m  iin 
two  buildings  standing  on  diiferent  parts  of  his  land. 

The  Plaintiff  obtained  an  ex  parte  injunction. 

The  principal  Defendant  put  in  his  answer,  in  whi^  ^^ 
he  stated,  that  the  sea- shore  consisted  ordinarily  of  sa.0d 
only,  but  that  during  fair  weather,  considerable  deposit 
of  stone  took  place  thereon,  which  never  happened  ui 
foul  weather,    and    that  such   stone  seldom   remained 
there  during  many  tides,  and  frequently  remained  one 
tide  only,  and  tJoat  sometimes  several  months  elapsed 
without  any  deposits  of  stone  whatever.     He  stated, 
that  the  sea  adjoining  the  parish  of  Caistor  sometimes 
receded  and  at  other  times  gained  on  the  land,  but  that 
it  was  wholly  unaficcted  by  the  stones  deposited  on  the 

coast. 
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OA8t    He  stated,  that  from  time  immemorial,  the  In-       1851. 

Abitants  and  the  surveyors  of  the  highways  of  the 

arish  of  Ccdstor  had  taken  and  used  stones  so  deposited 

Q.   the  said  coast  between  low  and  high  water  mark, 

"itliont  hindrance  or  Interruption  on  the  part  of  the 

»rd8  of  the  manor  of  Caistor ;  and  that  the  latter  had 

sed  the  stones  so  taken  for  the  purpose  of  repairing 

le  highways  of  the  parish.     He  also  stated,  that  the 

smoval  of  the  said  stones  did  not,  in  any  way.  Injure 

^  prejudicially  affect  the  coast,  or  affect  the  receding 

r  advance  of  the  sea,  and  did  not  occasion  any  damage 

r  injury.    He  said,  he  believed,  that  the  land  or  shore 

I   the  parish  of  Caistor  between  high  and  low  water 

lark  was  not  appurtenant  to  the  manor  of  Caistor  or 

art  of  the  manor ;  and  that  even  If  the  grant  had  been 

^^Bde  by  the  Crown,  It  did  not  comprise  the  rights  of 

he  Crown  between  high  and  low  water  mark,  but  that 

he  same  were  now  vested  In  the  Queen.     He  admitted 

le  had  removed  about  ten  or  fiflieen  cart-loads  of  stone, 

»at  not  any  sand  from  the  sea-shore  adjacent  to  the 

^  manor,  but  not  within  the  sfdd  manor;  and  he  said, 

hat  no  materials  fit  and  proper  for  the  repairs  of  the 

^hways  of  the  parish  of  Caistor  could  be  found  or 

htained  elsewhere  than  on  the  said  sea-shore  con- 

eniently  within  the  parish  of  Caistor^  or  within  several 

^iles  thereof.     He  also  claimed  the  benefit  of  the 

^%Iiway  Act  of  5  &  6  fV.  4.  c.  50.,  and  the  powers 

^<>uferred  on  him  by  that  Act,  as  surveyor  of  the  parish 

rf  Caistor. 

A  translation  of  the  grant  of  the  36  Henry  8.  was 
ivodaced,  whereby  his  Majesty,  after  reciting  a  previous 
grant  thereof  to  Alice  Stanhopp^  for  life,  granted  in  con- 
lidemtion  of  207^  6^.  8cf.,  to  Sir  William  Paston  and 
bn  hdrs,  all  the  aforesaid  manor  of  Caistor,  with  its 
]^tB,  members,  and  appurtenances ;  and  all  &c.  lands, 

VOL.XIIL  A  a  tenements. 
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1851*  tenements,  oommons,  marshes  as  well  salt  as  firesh: 
wastes,  &c.|  reversions,  services,  courts,  knights'  feeft 
&0.,  liberties  of  foldage,  waters,  fisheries,  &c.,  ferrage 
goods  and  chattels,  waived  estrays,  profits,  commodities 
emoluments,  and  hereditaments  whatsoever,  with  al 
their  appurtenances  in  Caistor,  in  any  manner  belongii^ 
or  appertaining,  and  all  and  singular  rents^  revenues 
&a,  and  also  the  advowson  &c  And  he  granted  ~ 
Sir  WilHam  Paston^  Knight,  his  heirs  and  assigns,  th^ 
they  might  enjoy  the  reversion  and  the  aforesidd  mane: 
messuages,  lands,  tenements,  pension,  advowsons,  a~~ 
all  and  singular  other  the  premises,  with  all  their  ^ 
purtenances,  in  as  ample  a  manner  as  William  Viscous 
Beaumont  Lord  of  Bardolfe,  or  Lord  Lavell,  attain^^ 
of  high  treason,  or  the  last  late  prior  of  the  late  pri^ 
of  Shouldham,  before  the  dissolution  of  the  said  B. 
priory,  had  enjoyed  the  same.  And  as  fully  &c.  as  ^ 
said  premises  came  to  the  King,  by  reason  of  the 
tainder  of  Francis  Lovell,  or  the  dissolution  or  surren^c 
of  the  said  late  priory,  or  any  surrender  thereof  u^m 
to  the  King  by  the  late  prior,  or  of  any  act  of  parlu 
ment  or  by  any  other  means  whatso^er.  To  hold  u 
chief  by  the  service  of  the  twentieth  part  of  om 
knight's  fee,  and  rendering  yearly  five  pence. 

Mr.  RoupeU  and  Mr.  Terrell,  for  the  Defendants^  in 
support  of  the  motion  to  dissolve.  First,  the  grant  on 
which  the  Plaintiff  relies  is  insufficient  to  pass  dther 
the  soil  between  high  and  low  water  mark,  or  any 
royal  liberty  or  franchise.  Under  a  grant  from  the 
Crown,  the  rights  of  the  Crown,  or  its  franchises,  will 
not  pass  by  general  words;  2  Rollers Abr.  184.  pLl., 
194.  pi.  1.,  Alton  Wood's  Case  (a),  The  King  v.  Cap- 
per{b).  , 

Secondly, 

(«i)  1  Co.  Rep.  46.  b.  {b)  5  Price,  217. 
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Secondly,  it  is  sidd  to  be  appurtenant  to  the  manor;  1851. 
but  rights  of  this  kind  cannot  be  so  appurtenant,  for 
^hen  royal  franchises  are  reconveyed  to  the  Crown,  they 
l>ecome  re-annexed  and  extinguished;  17  Viner^s  Abr. 
P- 163.  pi.  1.  3.  4.,  **  Unity  of  possession  of  liberties  in 
the  King  is  an  extinguishment,"  ib.  p.  163.  pi.  5.,  The 
^bbot  of  Strata  MercelWs  Case  (a).  Consequently,  the 
uijurjr,  if  any,  is  done  to  the  Crown  and  not  to  the 
Plaintiff. 

Thirdly,  the  inhabitants  have,  by  immemorial  custom 
tttid  by  usage,  acquired  the  right  to  take  the  stone  from 
the  sea-shore,  and  the  Defendants,  as  surveyors  of  the 
highways,  are  entitled  to  exercise  it  for  the  public 
benefit  of  the  parishioners.  This  was  known  by  the 
Plamtiff,  and  was  suppressed  by  him  on  his  application 
for  an  injunction. 

fourthly,   the  Defendants  are  empowered  by  the 

Highway  Act  (ft)  to  take  stone  from  any  waste  or 

oonunon  ground  (c) ;  and,  in  this  instance,  there  would 

be  no  danger  in  so  taking  the  stones  from  the  sea-shore, 

for  the  evidence  shews,  that  they  were  only  deposited  at 

particular  times,  and  that  unless  taken  by  the  surveyors, 

they  would  not  remain,  but  would  be  carried  off  again 

^y  the  sea. 

Ihe  injunction,  which  would  prevent  the  repair  of 
the  lughways  ought  to  be  dissolved,  and  the  Plaintiff 
directed  to  proceed  at  law  to  establish  his  legal  right. 

*  Mr.  Turner  and  Mr.  Craig,  for  the  Plaintiff,  argued, 
™>that  the  grant  being  for  valuable  consideration, 

carried 

W  .9  Co.  Rep.  25.  b.  (page  44.)  .  (c)  Sect.  5 1 . 

W5*6fr.4.  c.  50. 
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1851.       carried  the  soil  and  the  rights  of  the  Crown ;  Chitty^^ 
Prerogative f  394.     Secondly,  that  there  could  be 
prescriptive  right,  for  a  prescription  presumes  a  pri< 
grant,  and  that  inhabitants  of  a  parish  could  not 
by  grant,  Lockwood  v.  Wood  {a) ;  that  a  prescription      ^ 
take  a  profit  in  alieno  solo  could  not  be  maintain^2<I, 
Blewett  V.  Tregonning  (&);  and  that  as  the  DefendaiM.^8 
office  of  surveyors  of  highways  had  been  created  witt&in 
the  time  of  legal  memory,  — viz.  by  the  statute  of  2  Sc  3 
Philip  tf  Mary 9  c,  8.  —  they  could  not  claim  by  prescrip- 
tion in  that  character.     Thirdly,  as  to  the  statute    of 
5  &  6  fV.A.c.  50.,  they  argued,  that  this  case  was  pro- 
vided for  by  the  52d  section,  which  enacted  as  foUows  i — 
**  that  nothing  in  this  act  contained  relative  to  the  gatlicr- 
ing  or  getting  of  stones  or  other  materials  shall  extend  to 
any  quantity  of  stones  or  other  materials  thrown  up  hy 
the  sea,  commonly  called  beach,  where  the  removal  of 
the  same  would  cause  any  damage  or  injury,  by  inunda- 
tion to  the  lands  adjoining,  or  increased  danger  of  en« 
croachment  by  the  sea,"  besides  which,  it  was  necessary 
for  the  Defendants  to  have  either  the  consent  of  tlic 
owner  or  the  licence  of  two  Justices,  which  they  h^d 
never  obtained.     Here  the  danger  was  imminent,  and 
the  damage  irremediable  ;  and  even  if  the  right  were  i^ 
the  Crown,  still,  as  the  Plaintiff  sustained  an  individo^ 
damage,  he  was   entitled  to  sue,  without  making  tb 
Attorney-General  a  party :   Sampson  v.  Smith  (c),  at 
Spencer  v.  The  London  and  Birmingham  Railway  G^ 
pany  (d). 

The  cases  of  The  Duke  of  Somerset  v.  Fogtcel 
Calmady  v.  Rotce  (g),  and  Dickens  v.  Shaw  (A),  wen 
cited. 


(a)  6  Q.  B.  Rep.  p.  64.  (e)  5  B.  J^  C.  875. 

(6)  3  Adol.  4-  E,  554.  (g)  6  Com.  B.  Rep.  f 

(c)  8  Simons,  272.  (V)  Aug.  1822.    Ur 
(rf)  lb.  193. 
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The  Master  of  the  Bolls.  1851. 

In  this  case,  the  Plaintiff  alleges,  that  the  Defendants 

ave  taken  away  shingle  and  stones  from  the  sea  beach, 

»etween  high  and  low  water  mark,  and  by  that  act, 

lave  removed  the  protection  to  the  Plaintiflrs  house 

knd  lands  against  the  encroachments  of  the  sea.     The 

Plaintiff  obtained  an  injunction  to  restrain  the  Defend- 

mts  from  so  doing,  and  the  Defendants  having  put  in 

their  answer  liow  move  to  dissolve  the  injunction  so 

obtained.     They  state,  that  the  Plaintiff  has  no  right 

to  that  part  of  the  land  which  lies  between  high  and 

low  water  mark,  and  that  if  he  has  any  right,  still  that 

the  Defendants  are  entitled  to  act  as  they  have,  by  a 

custom,  from  which  a  prescription   may  be  inferred. 

This  is  not  persevered  in. 

The  Defendants  then  say,  that  if  they  have  not  the 
'Jgfct  by  custom,  they  have  it  under  the  act  of  parlia- 
Jnent.  The  answer  which  is  made  by  the  Plaintiff  is :  — 
"I  have  a  clear  right,  under  a  grant  from  the  Crown,  to 
the  shore  between  high  and  low  water  mark,  but  whether 
I  have  this  right  or  not,  it  is  clear  you  cannot  maintain 
the  didm  you  have  set  up  under  this  act  of  parliament.'' 

It  is  to  be  observed,  that  all  these  are  legal  rights 
and  nothing  else.  I  do  not  wonder,  that  the  parties 
'^ho  are  engaged  in  this  litigation  have  been  very  de- 
niotiBof  coming  to  a  speedy  conclusion  as  to  the  matters 
indifference ;  but  it  appeared  to  me  perfectly  plain,  from 
the  commencement  of  this  case,  that  the  questions  here 
'wsed  must,  of  necessity,  be  decided  by  a  Court  of  law, 
■od  camiot  be  decided  here. 

The  only  difficulty  is  this ;  what  course  ought  I  now 
^  poiBue,  with  reference  to  the  injunction  sought  to  be 
^ved?  The  Court,  no  doubt,  must  in  different 
^^  adopt  different  modes  of  dealing  with  the  matter. 

Aa  Z  In 


364  CASES  IN  CHANCERY. 

1861.        In  some  cases^  it  will  not  continue  the  injunction  for* 
daj^ 'unless  the  Plaintiff  undertakes  immediately  to  bri 
an  action  to  try  the  legal  right ;  in  other  cases,  where 
injunction  is  continued,  the  Court  will  give  the 
liberty  to  bring  such  action  as  he  may  be  advised, 
in  some  cases  it  will  dissolve  the  injunction. 

There  has  been  a  great  deal  of  argument  on  thi  eff« 
of  the  grant.    I  have  an  inclination  of  opinion  on  it ; 
I  cannot  now  decide  it   There  arc  also  doubtful  questi 
of  law  which  may  have  to  be  decided  respecting  the 
of  parliament.    What  I  really  have  to  consider  is  this  r 
which  party  is  most  likely  to  suffer  by  the  continu  i 
or  dissolving  the  injunction  ?     It  is  distinctly 
that  the  Plaintiff  is  likely  to  suffer  most.     The 
fendants  are  taking  away  stone  or  shingle  in  a  parb 
which  the  sea-shore  has  been  continually  encroadm 
for  a  100  years,  and  during  the  last  year,  the  dista 
between  the  Plaintiff's  house  and  high  water  mark 
been  diminished  fifteen  yards,  and  in  another  part,  tb^x^ 
has,  of  late  years,  been  a  loss  of  a  considerable  portion 
of  land.     I  have  no  distinct  evidence  of  what  is  doiJMig 
opposite  the   Plaintiff's   house:  a  portion  of  the  s^^^t- 
shore  may  be  taken  away  at  a  considerable  distanc^f^ 
and  yet  the  effect  of  it  may  be  to  divert  the  curren  t, 
and  produce  a  most  prejudicial  effect  to  the  PlaiDtiflHB 
lands.     Where  the  matter  is  in  doubt  in  point  of  la'^^* 
and  the  mischief  may  be  in   the  highest  degree  pn^^ 
judicial  to  the  Plaintiff,  and  where  nothing  is  said  ^^ 
to  any  severe  injury  to  the  road  by  not  being  able  t^ 
take  the  stone  from  the  beach,  I   think  I  must,  ot^ 
looking  at  the  balance  of  inconvenience,  continue  tk^ 
injunction. 

I  have  had  considerable  doubt  whether  I  ought  not 
to  put  the  Plaintiff  on  terms  to  bring  an  action.  Looking 
at  the  points  raised  by  the  Defendants,  I  think  the  Plain- 
tiff 
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tiflP  ahould  do  so:  but  I  am  afraid  to  say  that  he  must  185L 

do  8o.     I  will,  therefore,  give  him  leave  to  commence  ^"^T^^^^ 

such  action  as  he  may  be  advised,  for  the  purpose  of  __  v. 
establishing  his  right. 

Xhe  costs  of  this  motion  must  be  costs  in  the  cause. 


Beck. 


1850. 

BAINBRIGGE  v.  BADDELEY.  ^^cA  27. 

Dec.  20, 2 1.23. 

r^  1815,  the  testator  made  his  will,   by   which  he  After  verdict, 
devised  his  real  estates  to  three  trustees,  in  trust  \u6gm^tthe 
for    Mary  Ann  Bainbrigge  for  life,  with  remainder  to  Master  of  the 
^T   issue  in  tail,    with    remainder  to  the    Plaintiff  pointed^a 

^^  ^taiL  Ileceiver 

against  the 
party  in  pos- 

In  1818,  the  testator  made  another  will,  whereby  he  *^"on».»n 

,      ^  ^  order  rnn  for 

uevised  the  estates  to  the   same  trustees,  in  trust  for  a  new  trial 
-Maiy  Ann  Bainbrigge  for  life,  with  remainder  to  her  SuiYe'^Lord ' 

^•Boe  in  tail,  with  remainder  to  the  Defendant  Chancellor 

reversed  the 


The  testator  died  two  days  afterwards.     In  1838, 

^ary  Ann  Bainbrigge  died,  and  her  last  surviving  issue 

^  tail  died  in  1845,  without  having  barred  the  entail  or 

^  gift  over.     After  the  testator's  death,  a  suit  was  inr 

B^tuted  for  the  administration  of  his  estate ;  and  on  the 

^th  of  Mary  Ann  Bainbrigge  and  her  issue,  the  De* 

fendant  was,  under  an  order  of  the  Court  in  the  former 

>^t,  to  which  the  present  Plaintiff  was  not  a  party,  put 

into  possession  of  the  estates. 

The  Plaintiff,  alleging  that  the  will  of  1818  was  void, 
in  consequence  of  the  insanity  of  the  testator  at  the 
tune  of  making  it,  and  insisting  that  he  was,  under  the 

Aa  4t  will 


decision. 
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will  of  1815  entitled  to  the  estates,  filed  this  bill>i 
the  purpose  of  having  such  issues  or  actions  direct! 
as  might  be  necessary  to  try  the  validity  of  the  will 
the  18th  of  June  1818,  and  for  consequential  reli 
if  it  should  appear  that  the  will  was  not  valid. 

On  the  27th  of  March  1850,  upon  a  motion  made 
the  Plaintiff  for  a  Keceiver,  and  an  injunction  to  : 
strain  waste,  the  parties  arranged  to  try  the  validity 
the  second  will  by  an  action  of  ejectment,  the  I 
fendant  consenting  to  make  such  admissions  as  w< 
necessary,  in  order  to  remove  all  formal  impediments 
a  trial  at  law. 


The  Plaintiff  accordingly  brought  an  action  of  ejc 
ment,  and,  on  the  26th  oiJuly  1850,  obtained  a  verc 
which  so  far  established  his  title;  but  on  the  4th 
November  1850,  the  Court  of  Common  Pleas  grante 
rule  nisi  for  a  new  trial.  Before  the  rule  had  b 
disposed  of,  the  Plaintiff  renewed  his  motion  foi 
Beceiver,  for  an  injunction  to  restrain  the  Defend 
felling  timber,  and  from  receiving  the  purchase  moi 
for  part  of  the  property  taken  by  a  Railway  Compan 

AflSdavits  were  filed  on  behalf  of  the  Plaintifil^  te 
ing  to  shew  the  insolvency  of   the  Defendant: 
they  were  held  by  the  Court  to  be  very  un&atisfacti 

4 

Two   other   grounds  were    relied   on,  —  viz.  that 
Defendant    had    already  received  8000/1,    out  of 
estate  for  rents  and  timber;  and  that  the  interest 
the  mortgage  on  the  estate  was  in  arrear, 

Mr.  Turner  and  Mr.  C.  Webster,  in  support  of 
motion.  The  Plaintiff  haviDg  obtained  a  verdict 
law  is  entitled  to  the  protection  of  a  Receiver,  and 
an  injunction  to  prevent  waste.     The  case  is  one  of 

equital 


Baddblkt. 
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equitable  title  and  neither  the  Plaintiff  nor  the  De*        1850. 
fendant  are  entitled  to  possession.     The  trustees  alone,    •r^^'^^ 
in    inrhom  the  l^al  estate  is  vestedy  ought  to   be  in     _     v. 
receipt  of,  and  are  responsible  for,  the  rents,  and  the 
Court,  which  has  put  the  Defendant  into  possession, 
in  the  absence  of  the  Plaintiff,  will  prevent  its  order 
injuring    the   Plaintiff,   who  is    the   party   rightfully 
entitled*     In  Buckland  v.  Soulten  {a)  it  was  expressly 
decided,  that  in  a  case  between  heir  and  devisee,  the 
Court  will  appoint  a  Beceiver  of  the  real  estate ;  and 
in  the  case  of  MiddUton  v.  Sherburne  {b)  it  was  thought, 
that,  under  special  circumstances,  the  Court  would,  in  a 
case   similar  to   this,  appoint  a  Receiver  of  the  real 
estate.  In  Hargrave  v.  Hargrove  (c),  where  the  moiety 
of  an  estate  was  adversely  claimed  by  the  Plaintiff  and 
I^efendant,  a  Receiver  was  actually  appointed.     In 
^^igh  y.  Jaggar  (cf),  it  was  intimated,  that  an  injunction 
might  be  granted  to    stay  waste  >gun8t  a  party  in 
poasession. 

The  Court  has  repeatedly  granted  a  Receiver  against 

^e   legal  estate,  as  in  Huguenin  v.  Baseley  («),  where 

there  was  a  strong  suspicion  on  the  answer,  and  the 

rule  of  the  Court  is,  that  where  once  its  jurisdiction 

attaches,  it  will  determine  the  whole  matter  between 

tlie  parties  without  sending  them  to  law ;  thus  it  will 

^rect  an    account  of  mesne  profits,  as  in  Dormer  v. 

Fortescue  (y). 

Mr.  jB.  Palmer  and  Mr.  Prior,  for  the  Defendant. 

This  application  is  contrary  to  the  practice  of  the 
Court,  and  unwarranted  by  the  circumstances  of  the 

case. 

ffl  /v 

.1  W  4  r.  ^  Coll.  373.  note  (g).        .  (rf)  2  CoU.  23 1 . 

■jl  W  4  r.  *  ColL  (Exch.)  358.  (c)  13  Vesry,  105. 

cm  (0  9  Beavan,  H9.  (g)  3  Atkyns,  124. 
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1850. 


Bainbriggb 

V. 

Baddblbt. 


case.  At  law,  when  there  is  no  outstanding 
estate,  a  party  in  possession,  whatever  be  his  title, 
entitled  to  the  possession  and  the  fruits  of  his 
sion,  until  a  better  title  is  established  against  him 
the  judgment  of  the  Court ;  otherwise,  the  owner  of 
estate  might  be  liable  to  be  assailed  bj  any  strangi 
In  such  a  case,  a  Court  of  equity  would  not,  until 
legal  title  is  established,  interfere  against  the  'party 
possession,  either  by  granting  a  Receiver,  or  an 
junction  to  restrain  the  cutting  of  timber,  or  e 
the  commission  of  waste.  Thus  it  was  decided 
Knight  v.  Duplessis  (a),  that  the  Court  will  not  appo 
a  Receiver  on  a  bill  by  an  heir  against  the  devi 
to  contest  the  will.  In  Smith  v.  Collyer{b\  an  injur 
tion  against  cutting  timber  was  refused,  where  the  t 
was  disputed  as  between  the  devisee  and  heir. 
Pilhworth  v.  Hopton  (c),  an  injunction  was  not  gran.^ 
to  restrain  waste,  against  a  Defendant  in  possess 
claiming  by  adverse  title.  In  Jones  v.  Jones  (rf),  t 
right  to  an  estate  was  in  litigation  between  the  h 
and  devisee,  and  the  bill  prayed  an  injunction  aga 
cutting  timber,  and  a  Receiver.  Sir  W.  Grant 
lowed  a  demurrer  to  it,  there  being  no  instance  of  th 
Court  so  interfering  as  between  heir-at-law  and  devisee 
where  their  adverse  rights  are  in  litigation.  He  ssud, 
*^  No  case  was  cited,  in  which  the  Court  has  inter- 
fered, at  the  suit  of  heir  or  devisee,  to  restrain  waste, 
spoil  or  destruction,  by  either,  while  they  are  litigating 
their  adverse  rights  in  a  Court  of  law.  One  should 
think  the  case  of  the  devisee  a  stronger  one  than  that 
of  the  heir ;  because,  till  the  will  is  set  aside,  the  primd 
facie  title  is  in  the  devisee.      Yet  in  Smith  v.  CoUyer(e) 

an 


(g)  1  Ves.  sen.  324. 
(6)  8  Vet.  89. 
(c)  6  Vetey,5U 


((f)  3    Mer.   161. ;   and   see 
Lloyd  v.  Pastmgham,  8  Afcr,  697. 
(e)  8  Vet.  89. 
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injunction  was  refased,  when  applied  for  by  the        1850. 

evisee  ainunst  the  heir."     And  he  added :  —  **  If  the  ..J'^^^''^^ 

Ml  •!!  BAIHBRiaOl 

will  not  interpose  to  staj  waste,  a  fortiori  will  it  «. 

fuse  to  appoint  a  Receiver,  or  retrain  the  devisee  B^^"^*"*^- 
m  exercising  other  acts  of  ownership  over  the  pro- 


In  Davenport  v.  Davenport  (a),  a  demurrer  was  al- 
lowed by  Sir  James  Wigram  to  a  bill  by  a  party  not 
SLn  possession  to  restrain  waste. 

Here  the  bill  is  in  the  nature  of  an  ejectment  bill,  as 
l)etween  two  persons,  claiming  the  estate  by  adverse 
-titles,  under  two  different  wills.     The  only  object  and 
office  of  such  a  bill  is  to  remove  impediments  to  a  fair 
trial  at  law  (d),  and,  unless  there  were  some  outstanding 
term,  a  demurrer  or  plea  would  at  once  dispose  of  the 
bill.    Armitage  v.    Wadsworth  (c).     The  legal   impedi- 
ments have  been  removed,  a  trial  has  been  had,  but  the 
Court  of  law  has  thought  right  to  intercept  the  judg- 
ment by  a  rule  for  a  new  trial.     It  rests  on  the  Plain- 
tiff to  shew,  that  at  law  the  verdict  is  valid,  and,  until 
tlie  rule  has  been  discharged  and  judgment  has  been 
entered  up  for  the  Plaintiff,  he  cannot  be  said  to  have 
established  his  legal  title ;  he  has  therefore  no  right  to 
^.sk   for  the  assistance  of  the  Court  to  interfere  with 
^Iio  person    in   possession,  who  has  either  a  rightful 
'^  itle,  or  is  a  mere  trespasser. 

This  case  must  not  be  considered  in  the  same  light 
^ui  an  application  for  a  new  trial,  after  the  trial  of  an 
^Asue  directed  by  the  Court. 

The 

(a)  7  Hare^  217.  land  v.  Strickland^    6    Beavan^ 

(b)  Smith  V.  The  Earl  of  Ef-      77. 

^^ngham,  10  Beavan,  589. ;  Strick-  (c)  1  Mad.  189. 


Bainbriggb 
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1850.  The  allegations  of  inBolvencj  ai*e  most  loose,  and  the 

non-payment  of  interest  on  the  existing]  mortgage  has 
V.      "    been  occasioned  by  the  undertaking  of  the  Defendant. 
Baddelet.    rpijg  Plaintiff  has  been  guilty  of  great  delay,  and,  be- 
sides, has  acted  under  the  will  which  he  now  im- 
peaches (fl). 

The  Defendant,  however,  will  undertake  not  to  cut 
timber,  and  consent  that  the  money  to  be  paid  by  the 
Hailway  shall  be  brought  into  Court, 


In  Hargrave  v.  Hargravcy  the  point  now  under  dis- 
cussion was  not  argued. 

Mr.  Daniely  for  the  trustees. 

Mr.  Turnery  in  reply. 

Rodffers  v.  iVbu?i7/(J),    Cleffff  v.  Fishtcick  (c),  ifoVf<^^^g^^/7« 
way  v.  Roberts  (d)^  were  also  cited. 

The  Master  of  the  Holls,  after  observing  that  t:m.»-M=Ihe 
could  impute  no  delay  to  the  Plaintiff  down  to  JjOMr^nx:  mrd 
Cottenham^s  order,  and  that  the  evidence  of  insolvenc^^. 
was  not  to  be  relied  on,  said  :  — I  wish  to  be  fumish< 
with  affidavits,  not  as  to  waste,  because  there  is  sow 
question  on  that.  It  appears  that  the  legal  right  to  tl 
possession  of  the  estate  is  in  the  trustees,  and  neither 
Plaintiff  nor  Defendant  has  any  legal  right.  It  wi 
thought  proper  that  the  will  should  be  established 
proceedings  in  a  court  of  law,  and  to  enable  the  parti, 
to  try  the  question  proper  admissions  have  been  mad^ 

Th( 

(a)  See  9  Beavariy  538.,  and  (c)  1  Hall  4*  Tw.  390.,     ■■        nd 
2  PhiUipt,  705.                                    1  Mac.  ^  Gor.  294.; 

(b)  6  Hare,  325.  (d)  4  Hare,  100. 
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There  haying  been  a  trial  and  verdict  for  the  Plain-        1850. 

-ft; iff,  a  rule  has  been  obtained  for  a  new  trial.     This  to  -nfZZ^I^ 
^ome  extent  depreciates  the  verdict,  for  if  that  rule  be  «• 

jociade  absolatCj  there  will  be  a  new  trial.  addeley. 

The  question  is,  whether,  having  jurisdiction,  it  is 
n€>t  the  duty  of  this  Court  to  interfere.     It  has  been 
arjgxied  that  this  Court  has  no  authority,  and  it  is  first   . 
saicl^  that  this  bill  is  filed  merely  for  the  purpose  of 
pu^^t^ing  outstanding  terms  out  of  the  way.     I  do  not 
un^Scrstand  it  in  that  light.     If  it  were,  I  do  not  know 
of  xm.iiy  instance  in  which  it  has  been  decided,  that  when 
th^     Court  has  obtained  jurisdiction  over  a  case,  it  is 
t^O'^im.aid  to  stand  by  and  see  every  iniquity  committed 
'^y     ^Dne  party  in  possession  against  the  other ;  and  that 
*^'^l^ough  it  has  the  necessary  jurisdiction,  it  is  not  to 
^xfere  in  the  meantime,  whatever  may  happen. 


le  argument  was  not  carried  to  that  extent :  it  is 
^^xnditted  that,  if  there  be  an  inmiediate  and  irreme- 
^^^^tle  mischief,  the  Court  may  have  a  right  to  exercise 
Jurisdiction.     I  do  not  think  that  the  Court  must 
t  for  any  such  extremity ;  but  seeing  that  it  has  a 
jr  to  perform  on  the  equity  reserved,  and  which  may 
€  to  be  carried  into  effect  after  the  legal  right  has 
TL  established,  it  must  have  some  regard  to  the  due 
.xiagement  of  the  property  in  the  meantime.     If  that 
eo,  then  come  the  other  questions  raised  here,  with 
y  of  which  I  have  nothing  to  do. 


^Xhere  has  been  great  imputation  of  delay.     The 

^^Sl^t  having  only  accrued  in  the  month  of  July  1845, 

*h^  bill  was  filed  in  November  1845,  and  has  been  pro- 

ficoxited  in  a  very  unfortunate  manner;  but  the  ques- 

^*^xi  is,  if  the  Plaintiff  is  to  be  deprived  of  any  right 

h^  may  otherwise  have.    I  cannot  think  so. 

It 


i 
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It  18  then  said,  that  the  Plaintiff  has  affirmed  thi 
second  will;  on  that  I  might  have  had  an  opinio 
stronger  than  I  ought,  but  Lord  Cottenham  having  th 
facts  of  the  affirmance  before  him,  thought  that  th 
Plaintiff  was  entitled  to  relief.  The  Plaintiff  has,  there — 
fore,  been  regularly  and  constantly  prosecuting  the  bill»  i 

We  come  at  last  to  the  question  which  I  at  &nW^ 
adverted  to,  whether,  in  the  case  of  an  estate  bein^H 
vested  in  trustees,  and  an  action  being  directed  to 
brought  between  persons  adversely  claiming  to 
beneficially  interested,  for  the  purpose  of  establishing^ 
the  validity  of  a  will,  and  a  verdict  obtained  againsW 
the  will,  the  party  who  is  in  possession,  under  an  ordeis: 
of  the  Court  made  on  the  trustees,  is  to  be  allowed — 
under  such  circumstances,  to  keep  possession  and  re — 
ceive  the  rents  and  profits.  The  inclination  of  m^p 
opinion  is,  that  he  ought  not. 

If  some  things,  which  I  have  heard  for  the  first  time 
to-day,  are  to  be  the  guide  of  the  Court  for  the  future, 
I  am  anxious  that  they  should  be  established  by  higher 
authority  than  mine.  I  confess  they  are  new  to  me ; 
and  I  do  not  feel  that  I  have  either  jurisdiction  or 
authority  to  establish  any  such  new  rules  of  practice  or 
law  here. 


Dec.  23. 


I  will  send  my  order  to  the  Registrar. 

The  Master  of  the  Rolls  ordered  a  Receiver,  but 
made  no  order  as  to  waste,  on  the  Defendant  irnder* 
taking  to  commit  none,  and  to  pay  into  Court  the 
money  received  from  the  Railway  Company. 


Note. — Reversed  by  Lord  Truroy  29th  Jan,  1851.     See  3  Mac, 
4*  Got.  413. 
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CUSTANCE  r.  CUNNINGHAM.  jan.  is. 


I 


N  this  case,  an  old  woman,  who  had  accumulated  a  Where  a  spe- 
8um  of  money,  which  was  standing  in  her  name  £  ££" 
ii=t   the  funds,  Jiad  transferred  it  into  the  name  of  the  tainedon 
I^efendant,   in  whose  house   she    lodged,    apparently  onthrans^wer 
ithout  any   consideration.     The   Defendant   insisted  coming  in, 
there  had  been  a  gift  to  him,  subject  to  the  pay-  moves  to  dis- 
of  the  dividends  to  her  for  life.  ^^^*  V^""^ 

amdavits  may 
be  used 

TTpon  this  bill  being  filed  by  her  administrator,  in-  ^^J^'.'^'' 
listing  on  the  invalidity  of  the  transaction,  an  ex  parte      An  old 
itijunction  had  been  granted  on  affidavit.     The  De-  bduc^rw^th- 
fendant  put  in  his  answer,  insisting  on  the  validity  of  the  o»it  considera- 
gif*t  to  him,  and  he  now  moved  to  dissolve  the  injunction,  transfer  her 

The  principal  point  raised  was,  whether,  where  an  in-  ^^^^^  '"*°  '*'® 

•        .  ,        -  \n       •  name  of  an- 

junction  is  granted  before  answer  on  amdavits,  such  other,  who, 

affidavits  can  be  used  against  the  answer  on  a  motion  to  ^^^  th^r^*^' 

i^ssolve  the  injunction  after  the  answer  comes  in.  there  had 

been  a  gift  of 
it  to  him,  sub- 
Mr.  Forstevy  in  support  of  the  motion,  insisted,  that,  J^ct  to  a  trust 

l^y  the  practice  of  the  Court,  such  affidavits  could  not  ferror,  for  life. 
^  now  received,  and  at  all  events,  that  they  could  not  ^^  injunction 

V  .      ^  /.    .  1         TT  1     1        *°  restrain  the 

ue  received  as  to  matters  of  title.     He  argued  that  transfer  and 
as  the  Defendant  could  not,  on  the  present  application,  Ji^jendf  ^^'^^ 
support  his  answer  by  affidavit,  it  ought  to  be  taken  as  continued, 
tnie,  and  that  the  affidavits  previously  filed  ought  to  be 
rejected,  at  least  as  to  all  matters  of  title. 

Mr.  Turnery  contriky  contended  that  the  practice  of 
the  Court  was  the  reverse,  and  that  the  only  limitation 
against  using  affidavits  against  the  answer  was,  that 

those 
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1851.       those  could  not  be  used  which  had  been  filed  after  the 
^f^^^^^     answer. 

CCJSTANCB 

V,  « 

Cunningham.       rpj^^  following  authorities  were  cited :  — 

Manser  v.  Jenner  (a),  Morphett  v.  Jones  (J),  Atkinson 
V.  Kemble{c)y  Rock  v.  Mathews  {d)^  3  DanielVs  Prae- 
ticc,  p.  356.  (Ist  ed.) ;  and  see  Eden  on  Injunctions,  326. 

The  Master  of  the  Bolls. 

My  strong  impression  is,  that  the  usual  practice  in 
this  branch  of  the  Court  has  always  been,  that  where 
an  injunction  has  been  obtained  on  affidavit,  and  after 
the  answer  comes  in,  the  Defendant  moves  to  dissolve, 
the  affidavits  filed  before  the  answer  may  be  used  on 
that  occasion.  I  cannot  say  they  have  ever  been  re- 
jected here. 


The  motion  then  proceeded. 
Mr.  Forster  for  the  motion. 
Mr.  Turner  contra. 
Mr.  Forster  in  reply. 

The  Master  of  the  Rolls. 

This  is  a  case  as  full  of  suspicion  as  any  I  have  ever 
met  with.  An  old  woman  who  hiid  accumulated  a  sum 
of  stock  has,  it  is  said,  been  induced,  by  some  means  or 
other,  to  make  a  gift  of  this  sum  to  the  Defendant,  ho 

being 

(a)  2  Hare,  603.  (c)  7  Sim.  638. 

{b)  19  Vet  350.  {d)  2  De  G.  ^  Sm.  227. 
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3ixig  a  person  in  whose  house  she  lodged^  subject  only        1851* 
•    "tJie  jiajment  of  the  dividends  to  her  for  life.  Custance 


rXhere  is  no  memorandum  of  agreement,  and  nothing 
^Lew,  either  that  he  was  to  have  this  stock,  which  pre- 
o-usly  clearly  belonged  to  her,  or  even  that  he  was  to 
i^^ount  for  these  dividends.  It  rests  entirely  on  his 
wm3,  statement,  and  on  the  fact,  that  she  has  made  the 
cuisfer  and  has  received  the  dividends.  There  is, 
.^irefore,  nothing  to  shew  that  the  Defendant  is  en- 
Ll^  either  to  the  capital  or  dividends,  except  his  single 
k'felL  He  says  that  he  has  witnesses  to  prove  the  trans- 
s^ion ;  he  does  not  produce  one,  but  asks,  on  his  own 
^k^ement,  that  the  injunction  may  be  dissolved  alto- 
3tJier,  or  at  least  that  he  may  have  the  income  pending 
le  suit.  The  circumstances  of  this  case  are  so  fraught 
it.Ii  suspicion,  that  I  cannot  bring  myself  to  allow  him 
>    Iiave  either. 

Xf  I  were  to  proceed  on  the  affidavits,  the  matter 
vould  be  clear  from  doubt ;  but  I  think  there  is  suf- 
l^ent  upon  the  answer  alone  to  induce  me  to  say,  that 
the  parties  ought  to  be  put  to  the  proof  of  their  rights, 
«iid  that  I  cannot  dissolve  this  injunction. 


V. 
CUNNINGHAU. 


KoTB.  —  The  suit  was  subsequently  compromised,  and  the  fund 
CRMiy  divided  between  the  Plaintiff  and  the  Defendant.  See  the 
15  &  16  Ftcl.  c.  86.  #.  59. 
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SiM'/ia/  WHICKER  v.  HUME. 

14.  20,81,22. 

1851.  HUME  V.  GILCHRIST. 

Jan,  14. 

A  contest  as     fTlHE  testator^   John    Borthwick   Gilchristy  died     in 
a  proper  ques-  January  1841,  at  Paris,  where  he  had  been     ^or 

tion  to  be  de-  gome  tune  residmg.  His  will  was  executed  there  ^w- 
the  trial  of  an  cording  to  the  formalities  required  by  the  English  Im'^f 
^^^'     ,  .       but  was  void  both  by  the  Scotch  and  French  law. 

A  Scotch'  '' 

man  by  birth 

wlnTh'ne'S.        ^^®  Plaintiff,  who  was  his  heir-at-law,  and  one       ^^ 
Bident  in  his  next  of  kin,  insisted,  that  the  testator  at  his  dea-*-^^ 

Parity  and  W""""'^^ 

died  shortly 

after.    He  \0 

described  himself  as  "  J,  B.  G.  of  the  city  of  Edmbursh,  but  now  residing     ^^^^^ 


Paru."    On  a  question  as  to  his  domicile,  the  Court  thought  it  unnecessary  to  co  "^jd^ 
sider  this,  as  no  description  which  the  testator  could  have  given  of  himself  wool^  ^^^^ 
by  itself,  have  had  any  effect  in  determining  the  domicile.  ^  ^    1^. 

There  is  no  foundation  in  law  for  the  argument,  or  notion,  that  a  Scotchman  Ic^     ^ 
birth  cannot  acquire  a  domicile  without  repudiating  his  nationality,  bis  character  c^       ^ 
quality  of  Scotchman^  or  in  a  country'  where  he  is  only  a  lodger  and  not 
housekeeper.  .^^ 

Whether  a  foreigner  can  obtain  a  civil  domicile  in  France  without  the  autbori^^-^' 
ation  of  the  French  government,  qtusre. 

The  testator,  «7.  B.  G,,  was  bom  in  Scotland  of  Scotch  parents,  and  was  thi 

educated.     In  1780,  when  twenty  years  of  age,  he  went  to  the  East  India  in  t.-^ , 

East  India  Company's  service.     In  1804,  he  returned  to  England^  and  afterwan^^^ 
retired  from  the  Company's  service.     In  1806,  he  went  to  Edinburgh  where  * 
became  a  banker,  purchased  real  estate,  married  and  became  domiciled  the 
His  affairs  became  embarrassed,  and  in  1817  he  came  to  London^  and  continued  t* 
reside  in  England  until  1828,  in  furnished  lodgings,  and  occupied  himself  in  tb  ^ 
sale  of  his  Oriental  works,  and  in  lecturing  on  the  eastern  languages,  chiefly  under 
the  auspices  of  the  Eatt  India  Company.     Between  1817  and  the  time  of  the 
death  of  the  testator,  he  also  projected  various  undertakings,  of  which  he  was  to 
be  the  director,  in  London;  he  paid  three  short  visits  to  Scotland,  and  in  1825  be 
went  to  Belgium,  and  continued  travelling  about  the  Continent.     In  1833  he  re- 
turned to  England,  and  in  1834  he  again  went  to  France,  where  he  principally 
resided  until  his  death.     In  1837,  he  took  a  lease  of  a  residence  in  Pom  for  a 
term  of  years,  where  he  continued  to  reside ;  he  died  at  Parit  on  the  8th  of  January 
184<1,  having  executed  a  will  according  to  the  laws  of  England,  in  which  he  de- 
scribed himself  as  "  J,  B.  G.  of  Edinburgh,  but  now  residing  in  Paris.'*     His  dechu*- 
ations  as  to  domicile  were  contradictory.    Held,  under  all  the  circumstances,  that 
in  1817  the  testator  was  domiciled  in  Scotland,  that  he  subsequently  became  do- 
miciled in  England,  was  so  in  1827;  and  so  remained  to  the  time  of  his  death. 
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s^is  domiciled  either  in  Scotland  or  France^  that  his        1850. 
IU9  not  being  executed  according  to  the  formalities 
prescribed  by  the  country  of  his  domicile,  was  void  as 
Iiis  personal  estate,  which  amounted  to  about  25,000il, 
that  it  was  therefor^  distributable  amongst  his  next 
oF  Idn,  as  if  he  had  died  intestate. 

The  Court,  in  1843,  and  by  arrangement  between 
the  parties,  referred  it  to  the  Master  to  ascertain  where 
the  testator  was  domiciled  at  the  time  of  his  death ;  and 
the  Master  having,  in  1849,  found,  that  he  was  do- 
miciled in  England,  the  Pliuntiff  took  exceptions  to 
his  report^  which  now  came  on  for  argument. 

The  principal  material  facts  were  as  follows :  —  The 

^®«tator  was  bom  in  Edinburgh  in  the  month  of  June 

1759,  of  Scotch  parents,  domiciled  there.     He  was 

®^ucated  at  George  Heriof&  school,  and  was  afterwards 

apprenticed  to  a  surgeon  at  Falkirk.     He  was  in  his 

^^rty  youth  in  the  West  Indies  for  a  short  period,  but 

'^ving  returned  to  Scotland,  he  in  1782  went  to  the 

^<ut  Indies,  and  entered  into  the  service  of  the  East 

^^ia  Company.     He  remained  in  the  East  Indies  until 

***©  year  1804,  and  during  his  stay  there  was,  in  May 

^'^89,  appointed  assistant  surgeon,  and  afterwards,  in 

^prU  1798,  surgeon  in  the  service  of  the  Company. 

Kq  paid  much  attention  to  the  study  of  Oriental  lan- 

E^iages,  and  spent  considerable  time  in  the  preparation 

of  literary  works  on  the  subject,  and  on  the  24th  De- 

denier  1798,  he  was  appointed  Professor  of  the  Hin" 

doitanee  and  Persian  languages  in  the  College  of  Fort 

WiSaoL 

In  letters  written  by  him  while  in  India  to  relatives, 
in  the  years  1786,  1793,  1800  and  1802,  he  spoke  of 
seeing    '<  his  native  land    again  **    and  of  returning 

Bb  2  «  home." 
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1850.       «  home."    In  1804,  his  health  had  become 
Whicker^    ^®  resigned  his  professorship,  and  obtdned  leaver         to 
V.  return  to  England, 

HUUB. 

The  testator  was  then  about  forty-five  years  of  n^e, 
and  it  did  not  clearly  appear  what  plans  he  had  fonncJ 
for  the  settlement  or  employment  of  his  future  life. 

On  his  return  to  this  country  he,  in  the  year  180-4> 
presented  to  George  Heriofa  hospital,  Edinburgh,  \09^f 
"  as  a  small  testimony  of  gratitude  for  his  education 
there : '' — he  procured  himself  to  be  admitted  a  Burge 
and   Guild  Brother  of  the  city,  caused  his  armorl 
bearings  to  be  matriculated  in  the  Lyon  office,  ar^^ 
obtained  a  diploma  of  the  academy  of  James  VL  ^^* 
the  city  of  Edinburgh;  and,  in  the  year  1805,  ei 
barked  in  some  wholesale  linen  trade  in  Edinburgk 


He  seemed,  for  some  time,  to  have  principally 
sided  in  the  neighbourhood  of  London^     In  May  180 
he  obtained  a  pension  of  150/.  from  the  East  Ind:^^ 
Company  as  a  retired  surgeon.     He  endeavoured  •^ 
promote  the  sale  of  his  works  on  Oriental  language  ^» 
by  giving  lectures  on  the  subject,  and  having  oflFerc^^ 
his  gratuitous  services,   he  was,  on  the  22d  Fehnuiw^ 
1806,  appointed,  provisionally,   professor   of  Orient^** 
languages  in  the  college  of  the  East  India  Compatm^ 
at  Hayleyhuryy  which  he  held  for  two    months  onl^ 
In  the  mean  time,  he  claimed  to  be  connected  wii 
the  noble  Scotch  family  of  Bbrthioick,  conceived  th^^^ 
he  had  some  right  to  the   title,  then  supposed  to  V^^ 
only  in  abeyance,  and  on  the  21st  March  1806,  ot^^ 
tained  a  royal  licence  to  take  and  use  the  name  ^^^ 
Borthwick :  on  the  5th  Jtme  1806,  obtained   a  gra^^* 
of  Arms,  in  which  he  was  described  as  "  John  Bort^^^ 
wick  Gilchrist  of  CamberwelV^ 


CASES  IN  CHANCERY. 


369 


Be  continued  for  some  time  to  give  lectures  (wUch 
re  called  gratuitous)  on  the  Oriental  languages,  with 
dew  to  promote  the  sale  of  his  literary  works ;  but 
1806,   he  appeared  to  have  resolved  to  settle  In 
linburgh.     He  became,  on  the  23d  of  December  I8O65 
cnember  of  the  Company  of  Merchants  In  that  city, 
d  entered  Into  partnership  as  a  banker  with  James 
^lisy  as  from  the  Ist  January  1807.     The  partnership 
^perty  consisted  of  a  heritable  flat  In  Hunter  Square^ 
lere  the  business  was  carried  on,  and  20,000/.  stock, 
200  shares  of  100/.  each  In  the  Commercial  Bank 
Scotland,     He  had   early  paid  certain  debts  left 
ipaid  by  his  father  and  mother ;  and  on  the  5th  of 
^arch  1807,  he  wrote  to  his  mother  In  Newfoundland 
>  induce  her  to  return  and  join  him  in  Edinburgh  ; 
id  he.  In  his  letter,  stated  *^  that  he  was  looking  out 
>r  a  good  wife  for  himself,  to  live  and  die  now  in 
Is  native  place."    In  the  same  year,  he  purchased  a 
01180  In  Nicholson  Square,  Edinburgh.     In  May  1808, 
Q  married  a   Scotch  lady,  upon  which    occasion  a 
^^urriage  settlement  In  the  Scotch  form  was  executed, 
id  he  and  his  wife  continued  to  reside  at  his  house 
1  Mcholson  Square.     Thus  he  continued  in  Edinburgh 
util  1815,  In  which  year  the  banking  firm  of  Inglis, 
^orfhwick  Gilchrist  &  Co.  fell  Into  difficulties.     The 
^^tator  could  not  support  the  expenses  to  which  he 
^  been  accustomed,  the  partnership  was  dissolved^ 
^d  the  testator  retired,  as  from  the  30th  June  1815. 
>i  the  year  1816,  he  went  to   reside  in  Perthshire, 
<id  after  returning  for  a  short  time  to  Edinburgh,  he 
^roke  up  his  establishment  there :  he  came  to  London 
^  June  1817,  and  never  again  returned  to  Scotland, 
^cept  on  three  short  visits. 


1850. 
Whicker 

V. 

Hume. 


On  his  arrival  In  London,  he  took  lodgings,  and  having 
ii^emorialized  the  East  India  Company,  he,  in  August 

BbZ  1817, 
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1850.        ISIT^  obtained  an  increase  of  120L  to  his  retiring  pa; 
He  then  proposed  to  give  lectures  in  Hindostanee, 
in  1818  memorialized  the  Ecut  India  Company,  prayixmug 
their  patronage  and  protection  and  the  allowance  of^     a 
^^  salary/'  and  a  r^ulation  requiring  the  attendance      ^t 
his  lectures  of  every  Company's  officer  previous  to 
departure  for  India. 


The  East  India  Company  approved  of  the  pro] 
and  to  *^  encourage "  the  testator  granted  him  2C^K)i. 
a  year  for  three  years,  but  confined  the  compulsory  at- 
tendance to  medical  officers  only. 

The  three  years  expired  in  November  1821,  and  ^^vaa 
continued  for  three  years  more,  and  on  the  expira'^tion 
of  that  period  upon  the  application  of  the  testi^tor, 
who  was  in  the  middle  of  a  course  of  lectures,      the 
term  was  extended  for  three  months,  and  it  ultimas  ^e/y 
expired  on  the  20th  of  June  1825.     In  his  reports  to 
the  Directors,  the  testator  described  this  appointmeo^ 
as  a  *^  triennial  probation,"  *^  temporary  appointment" 
and  "  temporary  office." 

After  coming  to  England^  he   let  and  afterwards 
finally   sold  his  house  in  Nicholson   Square^  and  the 
principal  part  of  his  furniture  &c«,  but  he  removed  the 
rest  and  his  books  to  London.     He  retained  the  bank 
shares  and  the  premises  in  Hunter  Square  down  to  his 
death;  and  in  a  deed  executed  in  London  in  1819,  he 
described  himself  as   ^*  J.  B.  Gilchrist  of  the  city  of 
Edinburgh^  at  present  residing  in  Arlington  Street.^ 
He  retired  from   the    Horticultural   Society,    Royal 
Society,  and  East  India  Club  in  Edinburgh^  of  which 
he  was  a  Member. 

While 


CASES  IN  CHANCERY.  371 

While  in  Lxmdon^  besides  giving  lectures,  he  was  1850. 

crtively  engaged  in  writing,  correcting,  printing,  pub-  i!^^'^"^ 

limbing  and  selling  his  Oriental  works,  and  made  large  «• 

f>xofit8  thereby,  so  long  as  his  lectures  continued ;  but  Humb. 
"ti^liey  subsequently  became  valueless. 

Xn  London  he  always  resided  either  in  lodgings  or 
\mi  a  ready  furnished  house.  To  improve  his  income, 
lie  tried  to  become  a  director  of  the  Emt  India  Com- 
pany>  and  of  two  London  Insurance  Companies,  the 
xxianager  in  London  of  a  joint-stock  bank,  the  mana- 
ger of  a  herring  fishery,  and  he  offered  to  become  the 
^Lgent  in  London  of  the  Scotch  Military  Academy  and 
-fclie  Southern  Edinburgh  school.  But  in  these  he  never 
succeeded.  He,  however,  assisted  in  establishing  the 
JLandon  University  and  of  an  Oriental  institution,  and 

lie  continued  his  lectures  till   1828,  when  he  went 

abroad. 

It  should  be  stated  that,  in  1820,  his  wife  went 
alone  to  Edinburgh  on  a  visit,  and  on  that  occasion  he 
expressed  himself  in  terms  which  were  much  relied  on 
by  the  Defendants.     Thus :  — 

On  the  5th  of  June,  1820,  he  ¥rrote  from  London 
to  his  wife  as  follows :  —  **  Indeed,  the  sooner  the 
whole  library,  such  as  it  is,  be  dispatched,  the  better, 
for  there  is  but  a  feeble  chance  of  my  ever  casting 
my  eyes  on  servile  Auld  Beekie  and  her  selfish  crew 
BgaiD.  The  very  idea  of  your  being  constrained  to 
visit  it  and  them  sickens  me  to  death  at  the  bare 
thought  of  it,  and  God  send  us  all  safer  than  Lot's 
wife  from  a  place  which  my  soul  abhors  with  the  com- 
pletest  detestation."  Agfun,  on  the  17  th  oiJuhf  1820, 
in  a  letter  tohis  wife,  he  expressed  himself  as  follows : — 
''  My  heart  loathes  Auld  Reekie  every  day  more  and 

B  b  ^  more, 
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1850.       morcj  and  God  Bend  you  safe  oat  of  it^  the  sooner 

better." 


About  the  same  time  {June  1820)  he  pnblisbedi 
pamphlet  called  ^'  The  Oriental  Green  Bag,**  a  etranj 

wild  incomprehensible  rhapsody.     It  however  oont ^ 

the  following  passages,  which  were  relied  on  by  th^ 
Defendants :  —  ^'  Woes  me,  O  hapless  Cs&dbftta  / 
dreadftdly  is  the  effulgent  lustre  of  thy  Wallaee  uA 
Knox  now  eclipsed  by  the  visible  darkness  of  thy  po-    ^    ^^ 
litical  horizon  ?  and  how  miserably  impotent  must  ^  ^ 

heads,  hearts,  and  hands  of  thy  hardy  race  have  become,       ^^  , 
if  they  have  at  last  sunk  so  far  below  the  level  of  the        ^ 
gallant  Margaret  Mannas  nervous  arm.     She,  by  a        ^ 
single  blow  with  a  stool,  sent  Popery  a  packing  to  the        ^^^ 
devil,  and  supplanted  it  with  a  Scottish  republican  kirk,        «^^ 
converted  in  modem  times  and  style  to  a  High  Church,        ^"h 
with  very  low  and  grovelling  ideas  of  either  dvil  or       '^c^or 
religious  liberties.     Scotia!  I  have  fled  frcnn  thy  con-       — .cx- 
fincs  for  ever*  and  shook  the  very  dust  from  off  my      ^C'^IT 
shoes,  at  my  last  farewell,  not  then  imagining  I  nugfat    ^mAi 
live  to  behold  thee  regenerated  by  virtuous  prindples  in  mmSjx 
every  thing  worthy  of  thy  high  and  ancient  renown.**  •^^  J' 
He  proceeded:  —  ^^  Humble  as  my  birth  and  parentagec^; 
have  been,  I  possess  sufficient  nobility  from  the  fiat  ol 
nature  to  forgive  the  assassinating  stab  of  iniquity 
the  arm  of  justice ;  but  I  never  shall  crouch  so  low 
to   forget  the  consequences  of  the  atrodous  blow —     — « 
blow  which  dissolution  cannot  efface  from  a  conscioi=rj5 
retrospective   mind,  wherever  it  may  wing  its  fliglr 
and  one  that  impels  me  to  disown  and  deny  my  count 
as  a  tyrannical  stepmother,  to  whom,  since  my  retucrji 
after  a  long  absence,  I  owe  nought  save  tlie  deepeis^ 


disgust," 


Notwithstanding 
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Notwithstanding  this  outbreak  agiunst  his  native 
city,  he,  in  1833,  when  on  a  temporary  visit  to  JSdin^ 
50urffk,  exerted  himself  to  get  *^  NichoUon  Square  ^^ 
changed  into  **  Borthmck  Squarey"  with  a  view  of  per- 
petuating the  name,  and  handing  down  the  name  of  his 
□oatemal  ancestor  to  posterity  ;  and  in  his  memorial  to 
ihe  Sheriff  Depute,  and  his  letters  to  the  inhabitants 
d€  the  said  square  in  relation  to  Edinburgh  and  Scot- 
land,  he  applied  to  them  the  following  epithets:  "  the 
growing  metropolis  of  my  beloved  Caledonia,^  "  the 
good  town  of  Edinburgh,^  "  the  peerless  capital  of 
both  ancient  and  modern  times,"  *^  superbly  beautiful 
metropolis  of  Caledonia ;  "  and  in  a  form  of  approval 
prepared  by  him  and  intended  to  be  signed  by  the 
inhabitants,  they  were  made  to  express  a  wish,  that  the 
testator's  application  should  be  granted,  because  it  would 
liold  out  to  every  patriotic  inhabitant  an  appropriate 
Teward  from  his  enlightened  fellow-citizens,  impartial 
countrymen,  and  liberal  contemporaries. 


1850. 


Whickeb 

V. 
HUMB. 


In  the  year  1828,  in  consequence  of  the  ill  state  of 
his  health,  his  limited  income,  arising  from  the  loss 
of  his  appointment  and  the  non-sale  of  his  books,  he 
went  to  the  Continent,  and  there  remained  till  1831, 
but  in  the  same  year  he  again  returned  to  the  Continent. 
He  remained  abroad  until  March  1833,  when  he  came 
alone  to  London  "  heartily  sick  of  the  Continent,"  and 
he  afterwards  seemed  determined  to  take  a  house  in 
London^  and  make  his  *^  home "  there,  but  he  never 
carried  it  into  effect. 


He  attempted  to  establish  a  newspaper,  and  took 
premises  for  that  purpose,  but  he  abandoned  it  very 
shortly  after.  Having  quarrelled  with  his  nearest 
relatives,  he  again,  in  May  1834,  went  to  France,  and 

remained 
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remained  there  (with  two  immaterial  exoeptions)  an 
his  death  (1841). 


In  a  letter  from  DoDer  to  his  solicitor  in 
dated  the  9th  of  April  1834,  the  testator  wrote  to  t' 
effect  that  **  his  reason  for  going  to  the  Continent 
that  he  was  unwilling  prematurely  to  expose  either  ■c^bjh.s 
wife  or  himself  to  those  annoyances  in  the  metrop(^X£s 
(meaning  London),  where  for  six  months  they  bo^t;.!! 
suffered  severely  in  body  and  mind :  also  to  say  nothLmm^ 
of  his  purse,  which  his  arch  enemy  was  determined 
sink  to  the  lowest  ebb,  that  he  might  torment 
while  labouring  under  a  complication  of  evils,  and 
of  them  a  dangerous  disease,  which  he  was  very 
from  having  yet  escaped,  and  that  to  flee  from  simil: 
visitations  in  future  was  the  grand  object  of  his 
and  he  had  requested  his  kind  helpmate  to  cross 
channel  once  more,  in  search  of  that  tranquillity  wl 
he  could  not  expect  in  his  own  country,  while  beset 
he  had  been  by  needy  and  greedy  blood-relations 
sighing  for  his  death." 

In  another  letter  to  his  solicitor,  dated  the  Sd  o 
May  1834,  he  stated  to  the  effect  **  that  he  was  slow! 
recovering  from  the  bad  effects  of  the  late  north-eas 
winds,  and  the  still  worse  annoyance  to  which  he  had 
for  months  past  been  exposed,  and  could  not  avoid 
without  returning  immediately  to  the  Continent  for 
change  of  air  and  scene  &c.  till  he  should  recruit  hb 
health  thereby,  as  far  as  possible." 

From  this  time  (1834)  to  his  death  in  1841,  he  con- 
tinued to  reside  without  occupation  in  Paris  and  the 
neighbourhood.  In  July  1837  he  and  his  wife  took 
a  residence  in  Parisy  with  coach-house  and  stables,  on 
lease  for  three,  six,  or  nine  years,  with  an  obligation  to 

furnish 
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forzuflh  it,  but  determinable  on  six  monthB*  notice,  ^*  in  1850. 
ca0o  of  unforeseen  events  compelling  him  to  quit  Paris, 
or  ixm  other  cases  equally  unforeseen  in  the  interests  of 
hia  family."  He  completely  furnished  the  residence^ 
and  continued  to  reside  in  it  down  to  his  death  in 
JtM^m^Mdary  1841. 


1840^  the  testator's  will  was  prepared  by  his 
I^^ovm^ion  solicitor^  and  in  the  draft  he  was  described  as 
'^  z&ow  residing  at  No.  at  Parisy  in 

tbo  ^Kingdom  of  France  ;  **  but  when  the  draft  was  read 
<^^0]r^  the  testator  caused  himself  to  be  described  as 
'^  ^^^€9hn  B.  Gilchrist  of  the  city  of  Edinburgh,  but  now 
residing  at  No.  10.  Rue  Matiffnon,  in  the  city  of  Paris, 
I-^^»  of  Laws^  formerly,  for  many  years,  in  the  medical 
^^^^  vice  of  the  Honourable  the  JSast  India  Company  in 
^^^m^aly  and  one  of  the  Professors  in  the  Oriental 
C^^Xlege,  Calcutta,  and  author  of  many  books  in  the 
^^^'^^sntal  languages." 


\  Lawson,  who  read  over  the  will  to  the  testator, 

^^^^^d,  that  it  being  his  rule  in  preparing   wills  of 

"^^^^^Ushmen  in  France  to  ascertain  the  domicile,  upon 

^^^     occasion  above  stated,  a  conversation  took  place 

^^^'t^^vreen  the  testator  and  the  deponent  in  reference  to 

**^^    former's  domicile,  which  led  the  deponent  to  object 

^      %he  testator  being  described  as  of  Edinburgh ;  and 

^^l:^ough  the  deponent  was  unable  at  that  distance  of 

^^^^^^  to  set  out  and  detail  that  conversation,  he  well 

'^"^^^embered,  that  the  domicile  which  the  testator  at- 

^^^uted  to  himself  was  England,  and  the  reason  he 

e  for  describing  himself  as  of  Edinburgh  was,  that  it 

the  place  of  his  birth  and  would  serve  as  a  means 

^^      identity;  and  the  further  observations  of  the  de- 

f^^ent  on  the  subject  were  cut  short  by  a  display  of 

l^^tation  on  the  part  of  the  testator,  with  whom  the 

deponent 
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1850.       deponent  could  not  effectually  remonstrate^  by  reason 
his  recent  acquaintance  with  him. 


The  Plaintiff  produced  the  evidence  of  nine 
as  to  the  declarations  of  the  testator  as  to  his  domidL^^ 
and  the  Defendants  four;  but  such  declarations  w< 
quite  opposed.     To  the  Plaintiff's  witnesses  he 
stated  that  his  domicile  was  in  Scotland^  that  It  was  his 
home,  and  that  he  was  strongly  attached  to  that  country, 
and  was  desirous  of  ending  his  days  there ;  but  to  the 
Defendants'  witnesses  he  as  distinctly  stated  his  home 
and  domicile  to  be  in  England^  to  which  place  he 
intended  to  return,  and  that  he  had  latterly  a  dislike  to 
Scotland,  and  was  determined  never  to  reside  there 
again. 

As  to  the  alleged  French  domicile,  the  opinion  of  two 
French  advocates  —  Messrs.  Chaix  d!  Fst  Ange  and 
Blanchet — was  produced,  whose  opinion  was,  that 
<^  r  etranger  ne  pent  acqu6rir  un  domicile  en  France^ 
que  par  la  naturalization,  ou  Fautorisation  du  Roi  (a) ; " 
neither  of  which  had  been  obtained  by  the  testator. 

The  exceptions  to  the  Master's  report  finding  an 
English  domicile  now  came  on  for  argument. 

Mr.  Roupell  and  Mr.  Springall  Thompson  for  the 
Plaintiff. 

The  testator  s  domicile  of  origin  was  unquestionably 
Scotch,  but  if  he  had  died  in  India,  after  he  had  entered 
into  the  service  of  the  East  India  Company,  it  would 

be 


(a)  See  RoberUotCt  Case,  Tri-       1841.    Cour  Roytde^  8th  Auguii^ 
bunal  dc  la  Seme,  18th  November,      1842,  post  page  401. 
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abandoned^  and  a  domicile  acquired^  but  that 
abandoned,  and  no  new  one  acquired  in  its  place, 
domicile  of  origin  reyivea.     To  effect  this  abandonms^] 
of  the  domicile  of  origin,  and  substitute  another  in     ^ 
place,  it  required  le  concours  de  la  volanti  et  du  ft 
ammo  et  facto  ;  that  is,  the  choice  of  a  place;  actx:&^ 
residence  in  the  place  then  chosen  ;  and  that  it  slursz&Xd 
be  the  principal  and  permanent  residence;  the  spot 
where  he  had  placed   larem  rerumque  ae  fortunar^Mewn 
suarum  summam ;  in  fact  there  must  be  both  residez&cse 
and  intention.    Besidence  alone  has  no  effect  per     ^^, 
though  it  may  be  most  important  as  a  ground  firom 
which  to  infer  intention.     Mr.  Btnye,  in  his  excell^xit 
work  (a),  cites  many  authorities  from  the  civilians     ^o 
establish    this   proposition.      It  is  not,   he   says,      by 
purchasing  and  occupying  a  house  or  fiimishing  it>    o^ 
vesting  a  part  of  his  capital  there,  nor  by  lesideA^^o 
alone,  that  domicile  is  acquired,  but  it  must  be 
dence  with  the  intention  that  it  should  be  permanen 
As  to  the  animtis,  or  intention  of  the  testator  aft 
1816,  it  appears  that  his  dislike  was  not  to  Scoti 
but  to  Auld  Reekie ;  that  he  left  it  from  constrain'^ 
his  object  being  to  recruit  his  fortune  in  England^  an^^ 
then  return.      His  removal  did  not  depend  upon  ^^ 
deliberate  free  choice,  from  a  preference  to  Englan 
or  an  inclination  to  reside  there,  but  was  the  result  o: 
pressure  of  circumstances,  and  of  his  pecuniary  embar^^^' 
rassment      A  residence  ^*  constrained,    or  from  th< 
necessity  of  his  affairs,"  is  insufficient  to  change  a 
domicile;  Bempde  v.  Johnstone (b).      And  as  in  the 
case  of  exile,  the  absence  of  a  person  from  his  own 
country  will  not  operate  as  a  change  of  domidle ;  so, 
where  a  party  removes  to  another  country  to  avoid  the 

inconveniences 


(a)   1  CommerUaries,  54. 


(b)  3  Fex^y,  p.SOl. 


i 


CASES  IN  CHANCERY.  879 

inoonyeniences  attending  a  residence  in  his  own,  he       1850. 

does  not  intend  to  abandon  his  original  domicile,  or  to 

acq^viire  a  new  one  in  the  country  to  which  he  comes  to 

avoid  sach  inconveniences ;  De  Bonneval  y.  De  Bonr 

new7€»l{a).     When  in  London^  the  testator  obtained  no 

pex-nmnent  office  of  lecturer:  it  was  merely  temporary. 

He   had  no  residence  except  in  lodgings,  which  wanted 

the  eharacter  of  permanency  necessary  to  create  a  home. 

All   his  ties  of  family  connection  and  fortune  continued 

to  l>e  in  Scotland.     He  retained  his  real  estate  and  his 

Ba^nk  shares  through  all  his  difficulties,  and  to  his  death 

he  x'emained  a  burgess  and  a  member  of  the  Society  of 

Meirchants ;  and  his  description  in  the  only  two  solemn 

• 

*'^'kmments  in  eyidence, — yiz.  the  deed  of  1819,  and 

^^    liis  will,  executed  immediately  before  his  death,  he 

ah^^^g^  that  he  considered  himself  as  of  Edinburph;  and 

^^   X  833  he  speaks  of  the  inhabitants  of  Edinburgh  as 

™^     « townsmen  and  countrymen."    Though  the  eyi- 

^^^c»  of  his  declaration  may  be  confficting,  yet,  if  that 

^^   ^0,  great  weight  is  to  be  attached  to  his  domicile  of 

,  and  that  will  turn  the  scale. 


^^ut  eyen  if  his  domicile  were  in  London^  he  after- 
abandoned  it     He  ceased  to  haye  any  house 
,  and  died  in  France^  where  he  had  a  fixed  per^ 
residence,  and  therefore  his  ultimate  domicile 
be  held  to  be  in  France. 


^ir.  Bcavan,  for  Mary  Alhe  GaUj  one  of  the  next 
^^^  Vin. 

^he  yalue  of  the  property  in  dispute  renders  this 
^^^e  of  great  importance  to  the  parties;  but  it  is  of 
^^^itor  public  importance,  in  consequence  of  the  ge- 
neral 

(a)  1  Curteig,  p.  864. 
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neral  principle  of  law  inTolved  in  the  deoisioo. 
doctrine  of  domicile  has  sprung  up  in  this  coontiy 
recently,  and  neither  the  legislature  nor  the 
until  within  a  few  years,  have  thought  much  upon  it^^Jt 
In  Lord  Coke  and  the  old  legal  authorities,  there  ia   sjo 
trace  of  any  such  doctrine  as  thb :  that  the  rights   luad 
liabilities  of  an  English  subject  and  his  representati. 
may  be  entirely  varied  by  the  mere  change  of  his 
dence.    It  seems  to  have  been  first  introduced.by^  tlie 
appeal  cases  from  the  Scotch  courts  (i),  where  the  civil 
law  has  been  adopted,  and  in  cases  relating  to    the 
distribution  of  the  estates  of  Scotchmen  (c).     Howerer, 
according  to  this  doctrine,   the  validity  of  masmMg^B 
involving  the  legitimacy  of  children,  and  the  question 
whether  a  woman  be  a  wife  or  not,  the  validity    ^ 
wills  and  contracts,  and  the  liability  to  taxes  and  ixc^^ 
regulations  of  an  English  subject,  are  to  depend  oa      ^ 
day's  change  of  residence,  accompanied  by  dedaratior^^^  ^ 
of  intention  to  be  proved  by  oral  testimony, 
consequences  are  enough  to  induce  the  Court  to  procee^ 
with  caution,  while  acting  on  such  a  doctrine. 


t 


Adopting  the  universally  recognised  definition  of  dc 
micLle(f/),  "  Ubi  quis  larem^  rerumque  ac  fortunarw^^^ 
summam  constituit"  the  following  propositions  are  sul 
mitted :  —  Fii*st,    to  establish  a  change  of  domicile 

th< 


(a)  Per  Lord  Campbell,  12 
CI.  iV  F.  28. 

(b)  Bruce  v.  Bruce  (1790), 
2  Bos.  «j-  P.  229.,  6  Bro.  P.  C. 
56G  ,  and  2  Coop,  t.  Cott,  5IG. ; 
i/og  V.  Lashley  ( 1792),  6  Bro.  P. 
C,  577.,  and  2  Coop.  t.  CoU.  449.  ; 
Balfour  v.  ScoU,  6  Bro.. P.  C. 
550. ;  and  Drummond  v.  Drum' 
viond,  6  Bro.  P.  C.  601. 

(c)  Beihpdc    v.     Johnstone 


(1796),  3  Ves.  200. ; 

T.  Bingham  ( 1796),  stated  5  Vt 

757.,    and  6   BrtK    P.  C. 

and  Robertson  on  Personal  Si 

cession,  64d. ;  and  SomertUie 

Lord  SomervU/e  (1801),  5  ft 

785. 

(d)  1  Burgees  Com.  40. ;  Storp^ 
Conflict  of  Laws,  45. ;  2  67.  j- 
556.  ;  and  7  CL  ^  F.  849. 
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Jiere  most  be  clear  proof  of  the  change  animo  et  facto,  1850. 
—  that  is,  the  feust  of  permanent  abandonment  of  the  old 
lomicile^  and  permanent  establishment  in  a  new  (a). 
Second^  that  the  presumption  of  law  is  against  the 
change  of  domicile,  and  that  the  burthen  of  proof  of 
cbange  rests  on  the  party  alleging  it(i).  Third,  that  it 
IB  easier  to  fix  a  man's  domicile  in  his  native  country 
than  to  impress  him  with  one  which  is  alien  (c). 

-Applying  these  principles  to  the  facts  of  this  case : 
— -  First,  it  is  established  without  doubt  .that  the  testa- 
tor's domicile  continued  Scotch  down  to  1817,  when 
he  ^was  fifty-eight  years  of  age.  Secondly,  that  the 
trustees,  on  whom  the  onus  of  proof  lies,  have  hot  pro- 
duced any  clear  and  satisfactory  evidence  of  any  subse- 
l^ient  permanent  change  of  domicile  animo  et  facto : 
^lui»t  at  the  utmost  the  acts  and  statements  of  the  tes- 
^^or,  and  the  evidence  produced  by  them,  leave  the 
^^tter  doubtful,  and  that,  therefore,  the  last  clear 
LOmicile,  which  is  the  domicile  of  origin,  prevails  (rf). 
^tit,  thirdly  (in  the  alternative),  even  if  after  1817 
^^  did  change  his  Scotch  domicile,  still  at  his  death  his 
^oixiicile  was  at  his  last  permanent  residence, — namely, 
"^  -^aris. 

^XThe  life  of  the  testator  may  very  conveniently  be 
^vided  into  five  periods:  from  1759  to  1780  he  passed 
^*^  infancy  and  youth  in  Scotland;  —  from  1780  to 
^-804  he  was  in  /?Mffa;  — from  1805  to  1817,  he  re- 
*^ded  in  Scotland ;  — ivom  1817  to  1827  he  lived  in 

London  ; 

0>)  Story,  47. ;  1  Burge^  41. ;  (c)  La  Virgime,  5  Robin.  99. ; 

^^UiTO  ▼.  Munro,  7  CL  ^  F.  876. ;  7  C/.  4"  F.  876. ;  and  PhilU.  104. 

^^    Counteu    of  DMousie  v.  (d)  Sec  the  authorities  in  & 

^-Dwtdlt  7  C/.  4-  ^.  817.  Maddock,  p.  392. 

C&)  1  Bwrge^  34.  40.  and  the 
v^orities  there  cited. 

Vol.  XIIL  C  c 
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1850.  London; — and  thence  to  his  deaths  in  1841,  he  resided 
almoet  entirely  abroad.  His  domicile  of  oripn  was  in 
Scotland :  there  he  was  bom  and  educated,  and  tbmt 
country  was  the  domicile  of  his  parents  and  of  all  tmiB 
connexions.  It  is  unnecessary  to  discuss  the  questic:'^ 
whether  he  afterwards   acquired  what  »  termed    -^ 


**  Anfflo-Indian  domicile,**  for  there  is  the  clearest  pn^       . 


of  his  subsequent  Scotch  domicile;  but  if  change 

domicile  depends  on  intention,  it  is  scarcely  poeuUe 

conceive  a  case  in  which  an  EngJuhman  goes  to 

with  the  fixed  intention  of  never  returning.     On  lus 

turn  from  India  in  1804,  he  became  a  burgess  and 

brother  of  Edinburgh^  a  member  of  the  company 

merchants,  obtained  a  doctor's  degree  there,  obtained 

Scotch  grant  of  arms  and  a  licence  to  use  the  name 

Borthwicky  claimed  a  Scotch  peerage,  purchased  fi 

holds,  and  entered  first  into  the  Unen  trade  there,  made .       ^   ^ 

gift  to  Heriots  Hospital  '<  as  a  small  testimony  of 

tude  for  his  education  "  in  that  seminary.  He  states  in 

letter  to  his  mother,  of  March  1807,  ''  that  he  is  I 

ing  out  for  a  good  wife  for  himself  to  live  and  die  no* 

in  his  native  place,**  and  he  soon  after  married  a 

lady,  and  executed  a  settlement  in  the  Scotch  form: 

belonged  to  a  number  of  learned  societies;  but,  above  a! 

he  carried  on  the  trade  of  a  banker  in  Edinburgh, 

exclusively  resided  there  on  his  own  freehold  pro] 

down  to  the  year  1816.     There  is,  therefore,  am 

proof  of  his  Scotch  domidle  down  to  that  time. 


The  fourth  period  of  the  testator's  life  is  by  far  tz^^^^ 
most  important,  for  during  that,  if  ever,  the  Engl^^^ 
domicile  must  be  fixed.     It  is,  therefore,  necessaxy     ^^ 
look  to  what  were  his  objects  for  coming  to  and  ccf^' 
tinning  for  a  time  in  London.   The  first  was  to  obtaiis-  ^ 
pension,  and  that  was  accomplished  in  the  same  yetU"  / 
the  second  was  to  make  his  knowledge  of  Hindostan^^ 

profitably 
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ofitable^  not  by  lectures,  for  they  (as  he  says)  were  1850, 
jv^ays  gratuitous,  but  by  the  sale  of  his  books.  This 
d  was  to  be  accomplished  by  making  his  books  class- 
ofcs,  and  for  this  reason  he  was  desirous  of  obtaining 
s  permanent  office  of  professor  of  the  East  India 
>mpany,  in  order  to  introduce  them  to  his  classes, 
o-^v,  the  real  point  is  this,  did  he  ever  obtain  any  per- 
Kxient  office  which  fixed  his  permanent  residence  in 
'vedoii  9  His  application  on  the  22nd  of  August  1818 
i^  for  a  permanent  employment ;  but  the  East  India 
^jQQpany,  by  way  of  "  encouragement,"  granted  him  a 
^tuity  for  three  years  only,  which  was  afterwards 
newed  for  three  years.  The  testator,  in  his  report  to 
G  Company  of  the  1st  of  January  1822,  clearly  shews 
e  temporary  nature  of  his  office.  He  says,  *'  having 
^oxi  consigned  to  a  second  triennial  probation  under 
^  anspioes  of  a  temporary  appointment"  Subse- 
Gently,  in  the  report  of  the  1st  of  July  1822,  he 
^cdks  of  the  **  probationary  institution,"  and  on  the 
^^Ii  of  September  1823  of  the  ^'chances  of  losing  the 
^'^jxjrary  office  now  held."  He  afterwards  applied  for 
^  extension  of  his  appointment,  but  it  was  refused 
^cnd  the  30th  of  June  1825.  The  employment 
^'Ving  thus  ceased,  the  profits  of  his  books  from  that 
^^^  rapidly  diminished  until  they  became  valueless, 
^^,  to  fill  up  the  gap,  the  testator  projected  various 
^^ns  of  increasing  his  income ;  as  by  the  institution  of 
Scotch  trade,  a  herring  fishery,  the  Oriental  Institu- 
^^4  by  becoming  an  East  India  director,  and  a  di- 
"^^orof  the  European  and  Beacon  Assurance  Company. 
^Qse  mere  projects  could  not  have  fixed  his  residence 
^  Xumdony  for  they  all  failed.  After  their  failure  he 
^^^t  abroad  in  1827,  and  there  remained,  with  trifling 
^^^x^tions,  to  the  end  of  his  days  in  1841.  It  is  clear, 
^erefore,  that  during  the  period  between  1817  to  1827 
^  residence  in  London  was  dependent  on  the  per- 

Ce  2  manence 
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1850.       monence  and  success  of  his  projects:  they  were  never 
Whickbr     ^^^^^^^  9  ttey  all  terminated  unsuccessfully. 


'J2 


V. 

The  last  period  of  his  life  raises  the  question  of  the 


French  domicile  at  his  death.      The  testator  died   ^^ 
France,  and  had  been  living  there  for  years.     He  ho-^* 
in  July  1837,  taken  a  house  upon  a  lease,  which  he  b^^ 
completely  furnished  and  occupied  down  to  the  day   ^^ 
his  death.     This  primd  facie  would  fix  his  domicile  ^^ 
his  death.     But  it  will  be  said,  that,  according  to  tP^^ 
opinions  of  the  French  advocates,  a  domicile  cannot  t::^^^^^^ 
acquired  by  a  foreigner  in  France,  except  by  authori^^^ 
ation  of  the  King,  which  the  testator  did  not  obtain 
but  the  answer  is  twofold,  first,  that  the  question 
not  one  of  French  but  oi* English  law,  it  is  where 
he,  according  to  English  law,  domidled  at  his  death 
This  question  is  to  be  governed  by  the  law  of 
country,  and  not  by  that  of  France,  for  the  point  is  n< 
whether  there  is  a  French  domicile,  but  whether 
is  a  domicile  in  France  according  to  our  law.     This 
illustrated  by  the  case  of  Collier  v.  Rivas  (a).     Tfa< 
an  English  subject  died  in  Brussels,  where  the 
Napoleon  prevailed ;  his  will  was  not  executed  accorcUn^ 
to  the  forms  prescribed  by  the  Belgian  law ;  and  u] 
his  will  being  offered  for  proof  here,  it  was  prov< 
that,  according  to  the  Belgian  law,  the  testator  was  m 
domiciled  there,  not  having  obtained  the  authority 
the  Belgian  government.     But  Sir  Herbert  Jenner 
jected  tliat  mode  of  deciding  the  question,  and  said, 
the  law  of  England  the  testator  was  domiciled  in 
gium*     He  then  proceeded  to  adjudicate  as  if  sitting 
Belgium,  the  law  of  which  held  that  the  domicile 
in  England,  a  will  executed  according  to  English  fc^r* 
malities  was  valid,  and  he  thereupon  admitted  it  to 

probate 

(o)  2  Curt.  S55. 
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•robate.  That  case  is  complicated,  but  it  decides  that  1850. 
he  domicile  of  an  Englishman  must,  in  an  EngKsh 
]!oiirt,  be  decided  according  to  the  English  law.  But, 
^condly,  the  domicile  requiring  the  authorization  of 
be  King  refers  to  a  political  domicile  '^  equivalent  to 
oar  naturalization,"  and  not  to  a  civil  domicile  for  the 
?arpo6e  of  succession,  and  this  is  the  view  taken  by  Sir 
Herbert  Jenner  (a),  and  has  since  been  decided  in  France 
•a  ifoyrf* *  Case  (b). 

^^®«tly,  judging  of  the  case  by  the  eleven  criteria 
^  domicile,  stated  in  PhiUimore  cap.  x.,  the  balance  of 
'^^dence  is  most  completely  against  the  English  do- 
micile: first,  his  place  of  origin  was  Scotland;  second, 
^  oral  and  written  declarations  perhaps  are  doubtful ; 
^i^,  the  place  of  his  death  was  in  France  ;  fourth,  the 
^idence  of  his  wife  was  in  Franjce ;  fifth,  house  of 
^^e  he  had  none ;  sixth,  depository  of  {mpers,  he  had 
^^liing  like  a  muniment  room,  although  some  of  his 
^I^crs  were  at  his  solicitor's ;  seventh,  his  only  mansion 
^^86  was  either  his  residence  in  Pam,  or  his  freehold 
*^X0e  ia  Edinburgh  ;  eighth,  his  description  in  legal  do« 
^O^ents — namely,  his  will  and  the  deed  of  1819 — was 
JSdinburgh  ;  ninth,  as  to  political  rights  he  certainly 
-4  none  but  in  Scotland ;  tenth,  his  only  real  estate 
^9  in  Scotland ;  eleventh,  length  of  residence  was  cer- 
^^y  not  in  England     So  that  of  these  eleven  criteria, 
^Oe  can  be  answered  favourably  to  the  English  do- 
^eile.    The  testator  left  London  in  1827,  and  scarcely 
^er  lived  there  again,  and  then  only  for  short  periods. 
^o^n  to  that  time  he  never  completely  lost  his  Scotch 
^Uxucile.    It  is  a  strong  fact  that  on  the  face  of  his 
inl],  executed  immediately  before  his  death,  he  declares 

himself 

(a)  2  Ctiri,  857.  see  Dalhz  Hep,  1849,  part  2,  In 

(b)  See  post,  page  40 1 .,  and      re  Adam,  1  Moore,  P.  C.  C  p.  472. 

Ce  3 


386 


CASES  IN  CHANCERY. 


1850. 


himself  as  of  Edinburgh^  and  that  description  was  in- 
serted at  his  own  express  direction.  His  declarations 
to  the  witnesses  are  certmnly  inconsistent ;  but  the 
are  ten  in  favour  of  declarations  of  Scotch,  against  fbuf- 
supporting  an  English  domicile. 


On  the  whole^  it  is  submitted  that  the  finding  of 
domicile  in  London^  where  he  had  neither  house 
home^  property  having  locality  nor  relations,  neither 
summa  rerum  nee  fortunarumy  cannot  be  supported. 


Mr.  Turner  and  Mr.  JBagshawe,  for  the  executors  and 
trustees^  and 

Mr.  B.  Palmer  and   Mr.  James  Anderson,  for    "^^ 
widow. 


The  testator  was  by  birth  domiciled  in  Scotland, 
upon  entering  into  the  medical  service   of  the 
India  Company,  he  acquired  an  English,  or,  as  it 
sometimes  termed,  an  Anglo-Indian  domicile.     Bruce 
Bruce  (a),  Munroe  v.  Douglas  (4),  Craigie  v.  Lewin 


; 


It  cannot  be  successfully  cx>ntended  that  the  testate^ 
did  not  re-acquire  a  Scotch  domicile  between  the  yearJ^ 
1806  and  1817,  but  he  subsequently  acquired  a  domi^ 
cile  in  London,  which  he  never  afterwards  changed. 

The  correspondence  shews  that  he  left  Scotland  in 
1817  without  any  intention  of  returning  to  reside 
there.  He  had  all  his  affairs  there  wound  up,  and  his 
subsequent  declarations  prove  that  he   ^^  loathed   the 

place," 


(a)  6  B.  P.  a  566.  and  2  Bos. 
4-  Pul.  230. 


(b)  5  Mad,  319, 
(r)  3  Ctirteis,  435. 
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Cy"  and  that  he  had  fled  from  the  confines  of  Scot^  1850. 
r  for  erer.  During  his  subsequent  residence  in 
€jlan  he  fixed  his  domicile  there  by  his  acceptance 
El  oflSce  under  the  JSast  India  Company,  the  duties 
rhich  required  his  residence  in  the  metropolis,  and 
hj  his  engaging  in  trade.  Elbers  y.  The  United 
£rance  Company  {a)y  The  Indian  Chief  {b)^  The 
nxm(c\  Stanley  y.  Bernes(d).  London  became  his 
te  and  the  centre  of  his  affairs,  and  where,  by 
filing,  writing,  and  publishing  his  works,  he  de* 
i<3  his  income.  The  other  offices  of  Director,  &c. 
e  all  connected  with  London^  where  the  duties  of 
XI  were  to  be  performed  There  is  no  proof  of  any 
sequent  change. 

?he  question  of  a  French  domicile  is  to  be  deter^ 
led  by  the  law  of  France,  of  which  an  English 
Ige  is  presumed  to  haye  no  knowledge,  and  it  must 
rcfore  be  proyed  as  a  matter  of  fact  by  the  tes- 
ony  of  competent  witnesses.  Earl  Nelson  y.  Lord 
€ip€rt{e).  Here  the  only  evidence  of  the  law  of 
tnce  is  that  of  two  distinguished  French  advocates, 
oh  is  distinct  on  the  point,  that  a  foreigner  cannot 
uire  a  domicile  in  France,  except  by  naturalization 
'the  authority  of  the  King,  and  it  is  not  suggested 
t  the  testator  obtained  either.  As  to  Lloyd*^  case, 
^  from  Dalloz,  it  cannot  be  received  in  evidence, 
lis  Court  only  receives  the  evidence  of  properly 
^fied  witnesses  in  proof  of  foreign  law,  and  will  not 
Imit  law  books  unless  properly  verified  by  the  wit- 
as.    In  Earl  Nelson  v.  Lord  Bridport,   where  the 

question 

a)  Cited  in  PhUUmore  on  (d)  3  Haggard^  JEcc,  Rep, 
m.  142.                                        431. 

b)  1  RMnson,  101.  (e)  8  Beav.  527.  547. 

c)  lb.  101. 
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Whicker 

V, 
HUME« 


question  related  to   Sicilian  law^  the  Court  rejecL^^^c] 

law  books  which  had  not  been  proved.     There 

witnesses^  in  proving  a  foreign  law,  referred  to 

passages  in   law  books:   it  was   held,   that  this 

not  give  the  opposite  party  a  right,  without  furtim 

proof,  to    read  any  other    passages    from    the 

works. 


But  the  facts  shew  that  there  was  no  such  Frm 
domicile.     The  testator  went  to  France  for  his  healt 
and  on  account  of  family  disputes.     When  he  took 
house  he  stipulated  for  the  right  to  determine  it, 
unforeseen  events  should  compel  him.  to  quit 
His  propeity  was  elsewhere,  and  there  is  no  indicatio 
that  his  residence  there  was  of  a  permanent  character. 


Mr.  fF.  Morris  and  Mr.  Frith,  for  legatees. 


Mr.  Roupelly  in  reply. 

A  Scotch  domicile  being  admitted  down  to  181 
the  onus  of  proving  a  change  is  on  the  Defendan 
The  employment  as  lecturer  was  of  a  temporary  an< 
revocable  nature,  and  not  for  life,  and  was  therefo 
insufficient  to  effect  a  change  of  domicile ;  PhiUimore^ 
61.     Eesidence  for  the  purposes  of  trade   will    ncC^ 
change  a  domicile.      Van  LeeuweiCs  Case  (a),  and  the 
cases  cited  to  the  contrary,  relate  to  a  commercial 
domicile  in  the  time  of  war  (J). 


Lloyds  Case  is  decisive,  and  is  as  much  evidence  as 
the  various  works  of  foreign  writers  which  are  referred 

to 


(a)  Henry  on  Foreign  Law, 

(h)  Appendix,  p.  201. 

(c)  Philiimore  on  Donu   148. 


Sfiip     Harmony^    2     Robmstm, 
322. 
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all  questions  of  domicile  or  international  law  (a) ; 
the  opinions  of  French  advocates^  unsupported  by 
5  are  themselves  inadmissible. 

7/e  Master  of  the  Rolls  reserved  judgment. 


1850. 


^Z'he  Master  of  tfie  Rolls. 

Xn  this  case^  it  was  on  the  11th  January  1843,  re- 


to  the  Master  to  inqiiire  where  John  Borthwick 
ichrist  was  domiciled  at  the  time  of  his  death,  on  the 
January  1841. 


'JUhe  Master  reported,  that  he  was  then  domiciled  in 
t^land,  and  the  case  comes  before  me  on  exceptions 
't;he  Master's  report,  which  have  been  filed  bjr  the 
Lntiff  (one  of  the  testator's  next  of  kin),  who  alleges, 
^ck't^the  testator,  at  the  time  of  his  death,  was  domiciled 
^    Scotland,  or  if  not  in  Scotland,  in  France. 


1851. 
Jmu  14. 


"Xhe  question  is  one,  which,  under  ordinary  circum- 

^^xices,  is  proper  to  be  decided  upon  the  trial  of  an 

)8&ue  (i) ;  and  I  should  have  adopted  that  course  on  this 

o<^canon,  if  all  parties  had  not  concurred  in  requesting 

DL^  to  determine  the  exceptions  here,  upon  the  evidence 

"^liich  was  taken  before  the  Master. 


The   evidence   adduced   is    extremely  voluminous. 
Hiere  are  several  affidavits  and  an  extremely  long  cor- 
respondence. 


(a)  "  Oo  the  subject  of  do- 
fflicilet  there  is  so  little  to  be 
Ibiiod  in  our  law,  that  we  are 
olrfiged  to  resort  to  the  writings 
of  foreign  jurists  for  the  decision 
of  most  of  the  questions  that 


arise  concerning  it." — Per  Sir 
miliam  Grant,  3  Mer,  p.  79. 

(6)  "  The  question  of  donii« 
cile,  prima  fade ,  is  much  more  a 
question  of  fact  than  of  law." — 
3  Vet.  201. 
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1851.  respondenoe,  oonsisting  prinoipally  of  letten  written,  by 
the  testator  himself,  and  containing  statements  of  liia 
acts  and  intentions.  Many  of  these  statements  are  of 
an  ambiguous  nature,  and  very  few,  if  any  of  them^  of 
a  character  to  be  entirely  satisfactory  and  oondnsive. 

The  testator  was  bom  in  Edinburgh^  of  Scotch  pareo-td 
domiciled  in  Scotland^  in  the  month  oi  June  1759;  1^® 
was  educated  there,  and  apprenticed  to  a  surgeon    ^** 
Falhirh.     He  was,  in  his  early  youth,  in  the  W^^ 
Indin  for  two  or  three  years,  but  in  1782,  he  we^^*^ 


from  Scotland  to  the  East  Indies,  and  entered  into  ^"^^"^ 
service  of  the  East  India  Company.     He  remained 
the  East  Indies  till  the  year  1804,  and  during  his 
there,  was  appointed,  at  first  assistant-surgeon  (Mag 
1789),  and  afterwards  {April  20.  1798),  surgeon  in 
service  of  the  Company.     It  appears  that  he  had 
much  attention  to  the  study  of  Oriental  languages, 
spent  much  time  in  the  preparation  of  literary  works 
the  subject;   and  he  was  on  the  24th  of 
1798,    appointed    professor    of   the    Hindostanee 
Persian  languages  in  the  College  of  Fort  JViltiam. 


In  1804,  his  health  had  become  impaired;  be 
signed  his  professorship  and  obtained  leave  to  return 
England. 


The  testator  was  then  about  forty-five  years  of 
and  it  does  not  clearly  appear,  what  plans  he 
formed  for  the  settlement  or  employment  of  his  fiitu^ 
life.     He  was  looking  to  both  Edinburgh  and 
to  Scotland  and  to  England. 


In  Edinburgh,  he,  in  the  year  1804,  presented 
George  Ileriofs  Hospital  lOOi  as  a  small  testimony       ^^^ 
gratitude  for  his  education  there ;  he  procured  hinu^^^-^ 
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to  be  admitted  a  Burgess  and  Gruild  Brother  of  the  1861. 
Cit^jr,  caused  his  armorial  bearings  to  be  matriculated 
in  -the  Lyon  Office,  and  obtained  a  diploma  of  the 
A^eademy  of  James  the  6th  of  the  City  of  Edinburgh^ 
and  in  the  year  1805  it  is  said  that  he  embarked  in  the 
nirliolesale  linen  trade  in  Edinburgh. 

He  seems,  however,  for  some  tune,  to  have  prin- 
cipally resided  in  the  neighbourhood  of  London.  On 
the  28th  oi  May  1805,  he  obtained  a  pension  from  the 
EtR^t  India  Company,  as  a  surgeon  retired.  He 
endeavoured  to  promote  the  sale  of  the  works  on 
Oriental  languages  which  he  had  prepared  by  giving 
leel^ures  on  the  subject,  and,  on  the  2l8t  of  February 
1 806,  he  was  appointed  professor  of  Oriental  languages  in 
the  College  of  the  East  India  Company  at  Hayleybury^ 
^'V'hieh  however  he  held  only  for  a  few  months.  In  the 
KK^ea.!!  time,  he  claimed  to  be  connected  with  the  noble 
Sc€>tch  family  of  Borthwickj  conceived  that  he  had  some 
■^ght  to  the  title,  then  supposed  to  be  only  in  abeyance, 
obtained,  on  the  2l8t  of  March  1806,  a  royal  license  to 
take  and  use  the  name  of  Borthwick,  and,  on  the  5th 
^^  June  1806,  obtained  a  grant  of  arms,  in  which  he 
described  as  **  John  Borthwick  Gilchrist  of  Cam* 


lie  continued  for  some  time  to  give  lectures  (which 

^^    called  gratuitous)  on  Oriental  languages,  with   a 

^^^V  to  promote  the  sale  of  his  literary  works;  but 

*'^^>iit  the  year  1806,  he  seems  to  have  resolved  to 

•^ttle  .in  Edinburgh.     He  became,  on  the  23d  of  De- 

^*^^*Aer  1806,  a  member  of  the  Company  of  Merchants 

^  tiiat  dty,  and  entered  into  partnership  as  a  banker 

^*^^  James  Inglis.     Althougfi  the  formal  instruments 

^^re  not  executed  till  a  later  date,  in  December  1808, 

y^%  the  commencement  of  the  partnership  business  was 

to 
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1851.        to  date  from  the  1st  oi  January  1807.     The  partner- 
^^^""^^     ship  property  consisted  of  a  heritable  flat  in  Humter 
V.  Square^  where  the  business  was  carried  on,  and  20,0OO£ 

^^"■'  stock,  or  200  shares  of  lOOi  each  in  the  Commercisl 
Bank  of  Scotland.  With  reference  to  the  time  T^hen 
his  engagement  to  the  Hast  India  Company  maj  l>^ 
strictly  said  to  have  ceased,  it  may  not  be  quite  cl^^^ 
at  what  particular  time  the  testator  ought,  in  strictn^:^^' 
to  be  sidd  to  have  become  domiciled  in  Scotland;  1^^^^^ 
the  proof  appears  to  me  to  be  dear  and  satisfactor^i;^* 
that  Edinburgh  was  his  domicile,  with  all  the  lep"*'*^ 


incidents  of  domicile,  some  years  before  the  year  181     "*  * 
He  was  then,  and  it  is  justly  and  necessarily  admitU 
that  he  was  then,  domiciled  at  Edinburghj  which  W] 
or  had  been  his  domicile  of  origin,  the  place  of 
birth  and  education,  to  which  he  was  naturally  attache 
by  all  the  strong  ties  by  which  all  men,  and  Scotckm^ — '^ 
perhaps  more  than  others,  are  bound.     He  had  earl 
paid  certain  debts  left  unpaid  by  his  father  and  mothe 
had  prevailed  on  his  mother  to  return  from  New) 
landy  and  join  him  in  Edinburgh.      He  purchased 
the  3d  of  April  1807,  a  house  at  No.  6.  Nichohi 
Square^  and  resided  there  with  his  wife  (whom 
married  in  May  1808),  and  besides  the  interest  he  hi 
in  his  business  ns  a  banker,  he  attended  to  the  printioj 
publication,  and  sale  of  his  literary  works,  and 
a  member  of  the  Eoyal  Society  of  Edinburgh^ 
Horticultural  Society,  the  East  India  Club,  and 
Scottish  Military  and  Naval  Academy.     Every 
indicated  that  he  was  settled,  and  such  appears  to 
to  have  clearly  been  his  intention.  # 

But  in  the  year  1815,  the  banking  firm  of  Ingl 
Borthwick  Gilchristy  and  Co.  fell  into  dilBSculties ; 
testator  could  not  support  the  expenses  to  which 
had  been  accustomed ;  the  partnership  was  dissolve^^ 
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stator  retired  as  from  the  30th  of  June  1815. 
ar  1816,  he  went  to  reside  at  Inchyra  House 
ire,  and  after  returning  for  a  time  to  Edin'- 
vent  to  London  in  June  1817* 
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lars  to  me  from  the  evidence,  that  he  left 
i  with  the  intention  to  abandon  it  as  his 
3ermanent  residence,  and  that  he  arrived  in 
ith  no  certain  or  settled  determination  what 
low  to  employ  himself. 

[  affiurs  at  Edinburgh  which  could  not  be 
Ij  settled,  his  property  there  consisted  in 
s  moiety  of  the  flat  in  Hunter  Square^  where 
ig  business  had  been  carried  on,  and  of  his 
le  Commercial  Bank  stock.  He  was  indebted 
imercial  Bank  in  a  considerable  sum  of  money, 

were,  I  think,  some  partnership  concerns 
ly  arranged.  His  house  in  Nichohon  Square 
ad,  and  could  not  be  easily  sold,  or  even  let ; 
tock  of  books  in  the  hands  of  agents  to  sell, 
books  used  as  his  library,  and,  moreover,  he 
ily  of  natural  children,  who  appear  to  have 
mely  troublesome  to  him,  and  to  have  occupied 
lis  attention.     When  he  left  Edinburgh,  he 

relieve  himself  from  the  liabilities  to  which 
)ject,  in  consequence  of  his  being  a  member 

societies  there.     These  several  matters  are 

mentioned  in  his  correspondence,  which  can 
iderstood  with  reference  to  them  and  to  his 
laracter. 


a  man  in  the  utmost  degree  self^^confident, 
the  abilities  and  even  the  honesty  of  other 
their  being,  more  or  less,  in  accordance  with 

BWS. 

He 
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1861.  He  bad  no  confidence  whatever  in  the  stability  of  ^^ 

^aT"^"^^^^     government  and  institutions  of  the  country,  but  had  ti^^ 
V.  great  confidence  in  every  scheme  of  his  own  suggesti^^'^' 

"*"•        believing  that  his  own  abilities  and  honest  purpo^^ 
ought  to  insure  success  to  every  adventure  in  which  ^^ 
engaged.     He  very  readily  engaged  in  new  specuL^* 
tions;  but  he  as  readily  abandoned  them,  if  hefouC^^^^ 
that  he  could  not  control  them.     There  is,  necessarily^' 
much  uncertainty  in  the  condusions  which  ought  to 
deduced  from  the  declarations  of  such  a  person  on 
ticular  occasions.     He  was  irritable  and  rash,  and  hi 
all  such  persons  no  doubt  often  uttered  expression 
which  could  not  be  considered  as  satisfactory  proofs 
settled  intention. 

He  very  naturally  desired  to  turn  his  knowledge  ai id 

abilities  to  profitable  use.  He  mainly  relied  on  Ii^^ifl 
mode  of  teaching  Oriental  languages.  He  thought  it 
peculiarly  his  own,  and  expected  to  derive  from  it  bo"^*Ii 
honour  and  profit.  To  these  views  he  seems  to  ha  ^^c 
been  more  constant  than  to  any  other ;  to  them,  as  fcr~^*ur 
as  he  could,  he  made  all  other  views  subservient.  ^S^i^ 
plans  upon  the  subject  commenced  in  India  befc 
1802,  were  pursued  in  London  whilst  he  remained 
the  neighbourhood  of  London,  before  he  went  to  resS.^^ 
in  Scotland,  were  pursued  in  Scotland  during  his  r^^i* 
dence  there,  and  were  probably  the  principal,  if  not  tl»^ 
only,  subject  of  his  consideration  when  he  arrived 
London  in  1817. 


Ho  desired  the  assistance  and  influence  of  the 

India  Company,  and  submitted,  though  it  would  se^^^ 

with  reluctance,  to  seek  for  their  patronage  and  sa3p 

port ;  his  character,  in  some  opposition  or  even  oonfl^^ 

with  his  position  and  interest,  gave  rise  in  process      ^ 

time  to  some  inconsistencies  and  uncertfunty.     Wfr»^*® 

lae 
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i  thought  it  useful  or  perhaps  necessary  for  his  pur-        185U 

66,  he  wished  to  receive  assistance  or  favour,  but  he 

old  not  refrain  from  seeking  to  establbh  a  claim  ad- 

rselj.      His  petitions  to  the  Host  India  Company 

sre  accompanied  or  soon  followed  by  attacks  very 

:ely  to  produce  unfavourable  effects.     He  seems  to 

ve  truly  described  hiipself  as  irritable  and  irritated, 

1  his  correspondence  abounds  in  indications  of  his 

idition  in  this  respect. 

Such  being  the  man,  he  resided  in  London  from  the 
Idle  of  1817  till  1827  or  1828,  mostly  in  lodgings, 
t  for  a  time  in  a  house  which  he  hired  furnished.  I 
isider  it  to  be  immaterial  whether  he  resided  in  a 
use  of  his  own  or  in  lodgings.  In  fact  he  resided  in 
"T^doni  with  such  occasional  exceptions  or  absences,  as 
're  consistent  with  London  being  his  usual  and 
Biinon  place  of  residence ;  we  have  the  undoubted 
't  of  residence,  and  if  we  can  see  from  the  evidence 
^t  this  fact  during  its  continuance  was  accompanied 
an  intention  to  make  London  his  permanent  place 
rendence,  and  the  central  place  of  his  affairs  and 
Alness,  then  it  must,  I  think,  be  considered  that 
^ndon  became  his  domicile,  with  the  legal  incidents  of 
niicile. 

• 
His  attention  was  first  directed  to  the  Ea$t  India 
^itipaDy.  He  succeeded  in  obtaining  some,  though 
t  a  satisfactory,  increase  of  pension,  and  he  hoped  to 
(Urease  the  sale  of  his  books  by  obtaining  authority  to 
^6  lectures  with  the  sanction  of  the  Company ;  his 
^plications  were  continued  for  what  he  thought  a  very 
^  time,  and  were  not  so  successful  as  he  hoped,  and 
Jtm€  1818  he  informed  Mr.  WHutcJien  ''that  he 
4  been  worried  night  and  day  concerning  his  business 
'th  tiie  Court  of  Directors  for  six  months  past,  he 

feared 


'# 
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1851.        feared  to  little  purpose ;  still  he  could  not  quite  despair, 
and  should  keep  at  them  a  little  longer."    He  perw- 
vered  and  he  occupied  himself  in  preparing  to  give 
the  lectures,  and  to  some  extent  his  perseverance  was 
rewarded  with  success,  and  on  the  4th  of  November 
1818  he  was  informed,  that  with  the  view  of  encourag- 
ing him  to  establish  lectures  of  the  description  he  had 
proposed,  and  entertaining  the  highest  opinion  c{  his 
merits  and  qualifications  for  the  objects  in  question,  the 
Court  of  Directors  had  resolved  to  allow  him  the  sum 
of  200/.  per  annum  for  three  years ;  at  the  exjnnticm 
of  which  period  it  would  appear  how  far  the  advantages 
which  he  anticipated  were  likely  to  be  realized,  and  the^^^^ 
Court  further  resolved  that  all  persons  appointed  to  tbe^^  «e 
Company's  medical  service  should  be  required  to  attencE^^ 
one  course  of  his  lectures,  for  admission  to  which  thej^^^y 
should  not  pay  more  than  three  guineas.     This  appoint 
ment  was  temporary,  but  by  its  assistance  the 
was  enabled  greatly  to  increase  the  sale  of  his  books 
and   I  think,  that  from  that  time  he  and  his  wi^fe^fe 
considered  themselves  to  be  fixed  in  London,  and 
looked  forward  to  paying  a  short  visit  to  Edinburgh 
wind  up  his  afiairs  there ;  he  did  not  consider  the  pi 
fessorship,  as  he  called  it,  profitable  in  itself,  but  rath 
as  a  losing  concern,  except  as  it  increased  the  sale     <rf* 
his  books,  which  was  his  main  object  and  reliance.    F?e 
had  early  begun  to  think  that  he  liked  London  better 
than  Edinburgh^  and  his  dislike  to  Edinburgh  seemed  to 
increase.    He  desired  the  stock  of  saleable  works,  with  ao 
exception,  and  his  whole  library,  such  as  it  was,  to  be 
sent  from  Edinburgh  to  London,  and  he  effected  some 
reduction  of  the  debt  which  he  owed  to  the  Commercial 
Bank.     He  seems  to  have  considered  himself  bound  to 
London  by  official  duties,  as  he  called  them ;  the  sale  of 
his  literary  works  was,  I  think,  the  principal  business, 

but  it  was  not  very  long  before  he  hoped  to  improve  Us 

income, 


Hume. 
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income,  or  acquire  distinction  and  importance  by  some  ad-        1851. 
ditional  employment,  and  in  the  different  projects  which     wIY"^"^ 
he  formed  during  his  residence  in  London.     It  is  pMn  o. 

that  one  principal  circumstance,  upon  which  they  were 
all  founded,  was  his  own  residence  in  London  ;  what- 
ever he  proposed  to  do  in  the  various  occupations  which 
he  at  different  times  contemplated,  his  contemplated 
place  of  action  was  London.     It  was  there  that  he  was 
to  be  either  entirely  or  principally.     At  various  times 
he  proposed  to  become  a  director  of  the  European  In- 
surance Company,  to  acquire  some  influence  or  interest 
in  the  Beacon  Insurance  Company,  to  take  an  active 
part  in  managing  the  business  of  a  proposed  herring 
fishery,  of  a  Joint  Stock  Bank  of  England  and  Scot' 
land,  to  become  gratuitously  a  director  or  agent  of  the 
Scotch  military  academy,  to  become  director  and  hono- 
rary corresponding  secretary  of  the  Southern  Edinburgh 
School,  and  of  the  Exeter  Public  School  Committee  in 
London.     In  these  and  other  projects  which  may  have 
occurred  to  his  versatile  and  active  mind,  Zoncbft  wafs 
contemplated  as  the  place  where  he  was  to  be  and  to 
act,  and  in  considering  the  whole  of  his  correspondence, 
it  Is  with  surprise  at  the  rapid  succession  and  abandon- 
ment of  different  schemes  for  attaining  profit  or  distinc- 
tion^ importance  or  notoriety;    there  seems  to   be  a 
steady  and  constant  contempfation  of  London  as  the 
place  where  his  exertions  were  to  be  mainly,  if  not  ex- 
dnsively,  exercised.     This  might  have  been  consistent 
with  an  intention  to  return  to  Scotland,  or  to  reserve 
EUiother  home,  or  final  resting  place,  after  he  should 
have  satisfied  his  immediate  purposes ;  but  of  this  there 
is  no  evidence.     He  certainly  never  thought  of  repudi- 
ating or  abandoning  his  character  of  a  Scotchman.     He 
did  not  cease  to  take  an  interest  in  his  native  place ;  he 
Would  probably  have  been  glad  to  attach  his  name  per- 
manently in  some  conspicuous  manner  to  Edinburgh, 
Vol.  XIII.  Dd  the 
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1851.        the  place  of  his  birth  and  education:  not withgtandii^^^ " 


Whicker 


the  disgust  which  he  had  expressed  on  leaving  it 
V.  paid  it  two  or  three  transient  visits,  but  I  find  no  tnu> 

Hume.  whatever  of  his  having  altered  the  resolution  which  h^ 
had  so  strongly  expressed  to  abandon  it ;  and  on  th« 
whole,  I  am  of  opinion,  that  the  fact  of  his  residence  i 
London  was  accompanied  by  a  train  of  conduct  am 
facts  so  clearly  manifesting  his  intention  to  reside  there< 


permanently  or  principally,  and  to  make  London  th^  ^a.  ^ 
centre  of  his  affairs  and  business,  that  it  must  be  con^^^^^ . 
eluded,  that  in  and  before  the  year  1828  London  ha»  ^^^  ^ 
become  and  was  his  domicile.  He  was  a  Scotchmm 
bom,  educated  in  Scotland^  and  domiciled  there  befoi 
1817;  but  he  afterwards  abandoned  Scotland  as  h 
residence,  removed  to  Englandy  and  resided  there  undi 
such  circumstances  and  with  such  intentions  as  to 
his  domicile  there. 


Such  being  my  opinion,  the  question  then  is  wheth.  ^st 
any  alteration  afterwards  took  place?  The  failure  ^>f 
his  health  and  that  of  his  wife,  and  perhaps  consid 
tions  of  economy,  seem  to  have  been  the  sole 
for  their  subsequent  movements,  whether  they 
together  or  separate.  They  went  to  the  continent  at 
first  for  longer  or  shorter  or  uncertain  periods,  phunl^ 
without  any  fixed  or  settled  plan,  and  without  sxiy 
intention  of  arranging  for  the  transaction  of  anytbiof 
but  occasional  business  elsewhere  than  in  London.  Ot^ 
leaving  London^  he  left  there  his  letters,  papers  and 
deeds,  his  library,  some  furniture,  and  his  stock  of 
saleable  works,  and  arrangements  were  made  with 
reference  to  his  being  absent  only  for  a  short  time,  and 
what  happened  on  his  subsequent  visits  to  London^  and 
particularly  in  the  visit  of  1833,  tends  much  more  to 
corroborate  the  notion  that  he  considered  London  io  be 
his  home  than  to  favour  the  idea   of  any  change  ot 

olan* 
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plA.n.  It  does  not  appear  to  me  to  be  necessary  to 
follow  his  movements  and  correspondence  in  minute 
det;^!:  there  is  nothing  to  shew  any  intention  to 
ch^Yige  his  domicile  in  the  legal  sense  of  that  word; 
bnit;  the  Exceptant  relies  very  much  on  the  testator^s 
x^eidence.  at  Ibrisy  in  and  after  the  year  1837j  and  it 
seeiiQs  that  in  July  1837  he  agreed  to  take  a  lease  of 
&I>a.ftments  in  Paris  for  three^  siz^  or  nine  years,  at 
tHe  option  of  the  lessor  or  the  lessee^  each  party  being 
^Uoi^eed  to  detemune  the  lease  on  giving  six  months' 
'^O'tice  before  the  expiration  of  the  three  or  six  first 
y^^Lxs  of  the  lease  to  be  reckoned  from  the  first  day  of 
^c'feber  then  next.  In  the  apartments  comprised  in 
^^^t:  lease,  he  died  soon  after  the  expiration  of  the  first 
thir^e  years.  He  visited  England  in  the  year  1840, 
in  there  he  gave  directions  as  to  the  transaction  of 
affairs,  and  he  instructed  his  solicitor,  Mr.  Braikenr- 
[^^e,  to  prepare  his  will,  which  was  to  be  sent  after 
to  Paris,  to  which  place  he  retmned  in  October  of 
the  Ihme  year. 


1851. 


Whickbr 
Hum. 


^I?he  draft  of  his  will  was  prepared  in  the  English 
*onrii,  which  would  naturally  be  adopted  by  Mr.  Braihen- 
^'^^^^e,  in  the  absence  of  any  instructions  to  the  contrary ; 
^^  ocin  however  have  no  weight  as  evidence  in  this  case 
^'^^t;  Mr.  Braikenridge  did  not  know  or  consider  that 
th^  testator  was  not  domiciled  in  England*  It  does 
^O'b  appear  that  the  testator  was  himself  aware  that  the 
pl^oe  of  his  domicile  was  material  to  be  considered  in 
"^t^rmining  the  form  of  his  will. 

^feefore  Mr.  Braikenridge^  draft  arrived  at  Parisj  the 
*^^taitor  employed  Mr.  Lawson  to  prepare  a  will  for 
^^^  there,  and  Mr.  Lawson  also  prepared  the  will  in 
^^  English  form.  He  did  this  after  endeavouring  to 
^^*^«rtain  the  testator's  domicile ;  but  I  think  that  it 

D  d  2  would 
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would  not  be  safe  to  attach  much  weight  to  this  e 
dence.  Whether  the  testator  had  been  domiciled 
England^  does  not  depend  on  evidence  of  this  sort, 
of  any  facts  then  occurring.  That  was  established, 
I  think,  before  the  year  1828 ;  and  in  1840,  the  qa< 
tion  was,  whether  the  testator  had  changed  hb  domici 
since  his  English  domicile  was  acquired.  But  the  £ 
ceptant  has  relied  on  the  description  of  himself  whic. 
the  testator  adopted,  and  caused  to  be  inserted  in  hz 
will  On  the  8th  of  December  1840,  Mr.  Lawson  ha. 
described  him  as  *^  Doctor  of  Laws  and  Literature,  li 


^1^ 


a  surgeon   in  the  Honourable  East  India  Company 
service  on  their  Bengal  establishment,  now  residing 
No.  at  PariSf  in  the  kingdom  of  Fram 

The  testator  altered  this,  and  caused  himself  to  be  cK^ 
scribed  as  ^^  John  Borthwick  Gilchrist  o{  the  city  of  Ed^ 
burgh,  but  now  residing  at  No.  18.  Bue  Matignan 
the  city  of  Paris,  in  France,  Doctor  of  Laws,  formeHr 
for  many  years  in  the  medical  service  of  the  East 
Company  in  Bengal,  and  one  of  the  Professors  ii^^' 
Oriental  College  of  Calcutta,  and  author  of  many  wo 
on  the  Oriental  Languages." 


m 

T 

e 


**  Of  the  city  of  Edinburgh "  are  the  only  words  o/ 
any  importance  in  this  description :  they  are  consistent 
with  and  may  indicate  the  fact  that  the  testator  wafl 
bom  there.     It  was  formerly  very  common  for  autbars 
and  persons  desiring  distinction  to  designate  themselves 
by  the  names  of  the  places  of  their  origin.    The  io' 
stances  in  which  this  was  done  are  too  numerous  and 
well-known  to  make  it  necessary  to  give  examples;  but 
it  is  unnecessary  to  consider  this,  as  no  description  which 
the  testator  could  have  given  of  himself  would  by  itself 
have  had  any  effect  in  determining  his  domicile. 


1^  1 


■JC 
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•urse  of  the  argument  it  seems  to  have  been 
,hat  the  testator  could  not  acquire  a  domicile 
ludiatiog  his  nationality,  his  character  or 
Scotchman^  or  in  a  country  ^here  he  was 
IT  and  not  a  housekeeper ;  for  these  notions 
foundation  in  law. 


1851. 


a  consideration  of  the  whole  case,  I  am  of 
t  the  testator,  a  native  Scotchman,  was  do^ 
Scotland  in  1817,  and  afterward  became 
a  England,  and  was  so  in  1827 :  that  his 
Diicile  was  not  changed,  and  that  he  was 
I  England  at  the  time  of  his  death. 

ptions  must,  therefore,  be  disallowed,  (a) 


(a)  Court  op  Appeal  op  Paris. 
Lhi/dy,  Lloyd.  \ 


1849. 
if  Kg.  3. 


\  is  an  outline  of 
ported  by  Dalioz, 
182:  — 

on  was,  whether 
Jamet  Liot/d,  by 
n  France,  on  the 
ruber  1836,  with  a 
,  without  any  sct- 
tablished  between 
nunatUe  dcs  bient, 
ilated  bv  his  do- 
time  of  his  mar- 
d  passed  his  mi- 
andy  but  the  place 
'  and  his  parents 
1.  In  1817,  after 
ge  of  twenty-one, 
Wance  ;  he  subsc- 
e  entitled  to  con- 
perty,  which  he 
French  funds,  and 

Dd 


continued  to  reside  there  until 
his  death. 

The  Tribunal  of  the  Seine  had 
decided  against  the  existence  of 
the  communatUc,  but  the  Court 
of  Appeal  reversed  the  decision. 
One  argument  against  the  do- 
micile in  France  appears  to  have 
been,  that  he  had  never  obtained 
the  authorization  of  the  King, 
according  to  the  13th  Article  of 
the  Code  CtvUcy  which  provides 
that,  — 

"  The  alien  who  shall  be  ad- 
mitted by  authority  of  the  King 
to  establish  his  domicile  in 
France,  shall  there  enjoy  all 
civil  rights,  so  long  as  he  shall 
continue  to  reside  there." 

3  But 
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But  as  to  this,  the  Court  in 
its  judgment  observed,  that  a 
foreigner  by  birth,  who  takes  his 
domicile  in  France  &c.,  and 
marries  in  that  country,  is  held 
to  adopt  the  "  communaute  /e- 
gale  "  established  by  the  law  of 
that  domicile :  that,  in  vain,  they 
argue  that  the  domicile  of  James 
Lloyd  in  France  was  not  accom- 
panied with  the  authorization  of 
the  Government  required  by  the 
13th  Article  of  the  Code  Civile, 
and  that  therefore  it  ought  not 
to  be  taken  into  consideration 
as  regulating  the  matrimonial 
domicile,  since  it  was  certainly 
of  right,  both  before  and  since 
the  Code  Civile,  that  a  foreigner, 
though  he  retained  that  quality, 
can  acquire  a  domicile  in  France 
without  authorization.  That  the 
Article  1 3th  of  the  Code  Civile 
had  not  been  understood  to 
change  this  state  of  things  :  that 
it  only  applied  where  a  foreigner 


wished  to  possess  a  dom 
ing  the  privilege  of  all  th 
civil  rights,  that  the  i 
of  Government  became 
by  the  said  Article  ;  bi 
case,  it  was  not  a  qui 
civil  right  exclusively  \ 
to  a  French  citizen ; 
tacit  contract  of  the  coi^ 
resulting  from  the  subio 
Articles  1398,  1399,  a 
and  other  subsequent 
of  the  Code  Civile,  wa 
"  du  droit  det  gens  J* 

The  decree  of  the  C 
low  was  therefore  reve 
a  decree  made  to  divide 
munity  and  inheritance 
Lloyd  equally  among 
children  (three  of  wh« 
bom  before  the  marria^ 
out  any  distinction,  ai 
rected  the  will  to  be  cai 
execution  in  France, 


Note. — The  arguments  on  the  part  of  the  Defendants 
so  full  as  could  be  wished,  the  attempt  to  borrow  the  note 
having  failed. 
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HARRIS  V.  FAR  WELL.  Jim.  as,  so,  so. 

Juh)  4. 

THHE  testator,  Christopher  Farwell,  at  hb  death  in  a  banking 

■^     1837,  was  a  partner  in  "  the  Newton  Bank,"  the    .?'''°";^ 
«...  sisting  of  .4., 

firm  in  which  consisted  of  the   testator,  Wisey  Bentall  B.,  and  C, 
and  £aker.     He  was  also  a  partner  in  «  the  Totnes  tTt^hJ  Pla^n^ 
Bank,"  the  partners  in  which  were  the  testator,  fVise,  t»ff«    ^'  died  .- 

and  ^ente/i  thee^tatlof 

il.  was  not  re- 

TT  iT-i/»^f.        1       -w^         Ml-  «»         leased  from 

*J  pen  the  death  of  Chnstoplier  Fanoell,  his  son  Robert  the  PJaintiffTs 

was  admitted  a  partner  into  the  Totnes  Bank  alone.         demand,  by 

'^  his  receipt  of 

interest  from 
At  the  death  of  Christopher  Farwell,   the  Netvton  aid^^new"^ 
•^^nk  was  indebted  to  the  Plaintiff  Harris  in  the  sum  partner. 
^f  200/.  on  their  promissory  note.     After  the  death  of  partner^wiX 
^^ristoplier  Farwell^  the   Newton   Bank  continued  to  -^•'  ^•»  »"<*  -O. 

*x«        1      1-ii  •     •/*»•  1  as  banker,  and 

r^y  the  Jrlaintin  interest  on  the  note.  was  partner 

in  another 
-^  ,  banking  firm, 

la  Jt</y  1841,  fiats  of  bankruptcy  issued  both  against  with  B,  and 
^^e  iV«i7ton  and  the   Totnes  Bank,  and   the   Plaintiff  f ; ,  ^-  ^^^^' 

'  and  J&.  was 

P>"oved  his  debt  in  the  bankruptcy  against  the  Newton  admitted  a 

fin>-i  partner  in  the 

^^^  first  bank 

alone.     The 

By  an  order  in  bankruptcy,  it  was  referred  to  the  came  bank- 
^oxnmissioners  to  enquire,  whether  it  would  be  fit  and  ''"P^*  ^"^ 

,  under  an 

pit>per  that  the  estates  of  the  two  firms  should  be  con-  order  of  the 

®^lidated  and  form  one  general  fund,  and  be  distributed  ^^^^  ^^^^^^ 

^"^ongst  all  the  joint  creditors  of  either  of  the  two  two  firms 

P^^^tnerships ;  and  if  the   Commissioners  should   be  of  soIidated.The 

opinion  in  the  affirmative,  then  it  was  ordered,  that  the  Plaintiff  (a 

creditor  of 
same  the  first  bank 

ceivcd  a  dividend  out  of  the  consolidated  estate :  — Held  that  A*^  estate  was  not 
®*'eby  released. 

2)rf4 
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1846.        same  should  be  consolidated ;  and  the  Court  ordered, 

^^^^"^     that  the  assisnaees  should  admmister  and  distribute  the 
Harris        *.      ,  ,7 

V.  funds  accordingly.     The  Commissioners,  in  June  1842, 

Farwbll.     found  that  the  consolidation  would  be  fit  and  proper. 

The    assets    were    distributed    accordingly,    and    the 

Plaintiff  received  dividends  on  bis  debt  out  of  the 

consolidated  assets. 


The  Plaintiff  not  having  been  fully  paid,  filed  thift^f^ 
bill,  on  behalf  of  himself  and  all  other  the  creditors 
Christopher  Farwell,  against  the  parties  interested  ir. 
his  estate  under  his  will,  to  obtain  payment  out  of 
separate  estate. 

The  Defendants  insisted,  that  the  Plaintiff,  by 
ceipt  of  the  interest  from  the  surviving  partners,  aJs 
by  adopting  the  arrangement  in  bankruptcy  for  o 
taining  payment  out  of  the  consolidated  estate,  h 
released  the  estate  of  Christopher  Farwell,  and  adopt 
the  surviving  partners  as  his  debtors. 

Mr.  Willcock  and  Mr.  Batten,  for  the  Plaintiff,  ci 
Lane  v.  Williams  {a\  Rice  v.  Shute(b),  Devaynes 
Noble  (Sleech's  Case){c). 

Mr.  Kindersley  and  Mr.  Malins  for  the  assignees 
the  Totnes  Bank. 


ol 


Mr.  Turner  and  Mr.  Whitbread  for  the  represerm*^' 
tives  of  Christopher  Farwell,  cited  Fx  parte  Kendall  C  ^^ 
David  v.  Ellice  (e),  Hart  v.  Alexander  (y),  Lodg^  ^* 
Dicas  (A). 

(a)  2  Vem,  292.  (?)  5  J9.  4*  CV.  196. 

(h)  5  Burr,  261 1.  fe)  2  Mee.  ^  W.  484. 

(c)  1  Mcr.  539.  (A)  3  J?.  ^  Aid.  61 1. 

(d)  17F«.514. 
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Mr.  fFebster,  for  deviseesi   cited  In  re  Clarke  (a), 
ffaUY.  Smith  (b). 

Mr.  Roupell  and  Mr.  Terrell,  for  the  assignees  of 
the  Newton  Bank. 

Mr.  Willcock  in  reply. 

The  Masteb  of  the  Bolls. 

At  the  death  of  Cliristopher  Farwelly  the  Plaintiff 
"^vas  a  creditor  of  the  surviving  partners  of  the  Newton 
ISank  and  of  the  estate  of  the  deceased  partner,  and  the 
:a*epre8entatives  of  the  deceased  partner  were  liable  to 
T)e  sued  by  him.     Now  the  question  is,  how  was  that 
liability  of  the  estate  of  the  deceased  partner  satisfied  ? 
"First,  it  is  said,  that  interest  was  paid  by  the  surviving 
partners ;  but  where  there  is  a  joint  and  several  lia- 
bility, and  the  creditor  receives  interest  from  some  of 
the  debtors,  does  that  exonerate  the  others  ?     Certainly 
not ;   it  is  no  evidence  of  any  contract  to  exonerate 
them.     Christopher  FarwelTs  estate,  therefore,  remains 
iiable  to  the  Plaintiff's  demand. 


1846. 


The  introduction  of  a  new  partner  after  the  testator's 
cXeath,  may  create  difficulties  in  adjusting  the  equities 
V^etween  the  parties ;   but  the  existence  of  difficulties 

working  out  a  party's  rights  is  no  reason  for  saying 


'^hat  he  has  no  right  at  all. 


Secondly,  the  Court  of  Beview,  having  exclusive 

uthority  to  do  so,  has  made  an  order  to  consolidate 

"^e  estates  of  the  two  firms,  and  it  is  said,  that  thjs  has 

"^Aused  such  a  variation  in  the  legal  form  of  distributing 

^he  bankrupts'  assets  as  altogether  to  release  the  estate 

of 

(a)  1  P/iil.  562.  (*)  IB.^C.  407. 
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of  Christopher  Farwett.  The  Plaintiff  had  a  rigl 
both  against  the  estate  of  the  deceased  partner  and  tl 
assets  of  the  surviving  bankrupt  partners,  and  beii 
informed  that  he  might  receive  a  dividend,  has  receive 
it,  in  the  only  way  in  which  he  could  receive  it,  ai 
this,  it  is  said,  amounts  to  a  contract  to  forego  fa 
claim  against  the  estate  of  the  deceased  partner.  Bi 
that  cannot  be  so ;  he  has  waived  no  right,  and  by  h 
acceptance  of  the  dividend,  he  in  no  way  exonerate 
the  estate  of  the  deceased  partner  from  his  claims  upo 
it.  If  this  objection  were  to  prevail,  no  one  could  at 
with  safety  imder  the  directions  of  a  Court  of  cod 
petent  jurisdiction.  The  Plaintiff  could  not,  withoi 
having  recourse  to  very  expensive  proceedings,  ha^ 
obtained  a  variation  of  the  order  of  the  Court  of  Bevies 


I  am  therefore  of  opinion,  that  the  Plaintiff  did  nc 
by  the  receipt  of  the  dividends  out  of  the  consolidata 
estates,  vary  the  original  contract,  or  exonerate  t"! 
estate  of  the  deceased  partner,  although  the  payme 
was  not  made  in  the  same  manner  in  which  it  wou 
have  been  if  no  order  had  been  made. 


I  am  therefore  of  opinion,  that  the  Plaintiff  oug 
to  be  considered  a  creditor  of  the  testator,  and  tin 
he  is  entitled  to  be  paid  what  remains  due  to  him  o 
of  his  separate  estate. 


July  4.  The   cause  was  again  put  into  the  paper  and  6L 

cussed,  at  length,  as  to  the  form  of  the  decree. 

Mr.    Willcocky    for   the    Plaintiff,    cited    Cawell 
Sikes  (a),   Wilkinson  v.  Sender  son  (J),   Thorpe  v.  J(t^ 
son  (c). 


(a)  2Rutt.  191. 

(b)  1  MyL  4-  K,  582. 


(c)  2  i^.  ^  Col.  (Ex.)  563 
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r.  Kvnderdey  and  Mr.  Malins^  for  the  assignees  of        1846. 
TotMz  Bank. 


^Sfr.  Turner  and  Mr.  Webster ^  for  other  parties. 


'ZThey  cited  Devaynes  v.  Noble  (a),  Fisher  v.  Farrinff- 
(ft),    Gray  v.    Chiswell  (c),  Brown   v.  Doufflas(d)y 
.  £tft.  1832  B.  foL  2231. 


^The  Master  of  the  Bolls  asked  for  a  copy  of  the 
utes  and  of  the  pleadings,  and  on  a  subsequent  day 
xojca.<le  a  decree  for  the  Plaintiff  (e). 


Abstract  of  Decrbb. 

^Wer  it  to  the  Master  to  whom  the  cause  of  Bastard  y.  Far^ 
^"^^{g)  stands  referred,  to  take  an  account  of  what  is  due  to  the 
<^lainti£r,  and  all  other  the  creditors  of  the  testator,  "  as  well  in 
"^^Pect  of  such  debts  to  which  the  testator  was  solely  liable,  as  of 
those  to  which  he  was  liable,  jointly,  with  Wite^  Baker  and  Beniaii, 
or  any  or  either  of  them/'  and  of  his  funeral  expenses,  &c. 

Let  the  Master  certify  the  nature  of  their  respective  debts,  with 
^'^'^'^y  to  state  special  circumstances  relating  to  the  claims  of  such 
ci^ditors  (other  than  the  Phiintiff),  or  any  classes  of  such  cre- 
ditors. 


A^ccounts  of  personal  and  real  estate,  and  liberty  to  adopt  the 
^cotints  and  enquiries  already  taken  in  Bastard  ?.  FarwelL  **  But 
^**  decree  is  to  be  without  prejudice  to  such  rights  of  priority, 
^  otfier  equities  (if  any)  as  may  exist  amongst  the  several  credi* 
^rs  c>r  classes  of  creditors  of  the  said  Christopher  FarweU-** 

(«>  lMer.5S9.  (e)  8ee  15  Beavan,  31. 

(^)  SeUm  an  Decrees^  239.  (g)  A  suit  for  the  adminis- 

Cc)  9  Ves.  1 18.  tration  of  Christopher  FarwelTs 

CGf>  11  Simons,  283.  estate. 
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A  coal  mer- 
chant, alleging 
that  he  was 
"  injuriously 
affected  "  in 
consequence 
of  his  business 
being  impeded 
by  the  erec- 
tion, by  a 
Company,  of 
a  coffer-dam 
in  a  public 
harbour,  gave 
notice  of  ar- 
bitration 
under  the 
68th  section 
of  the  Lands 
Clauses  Con- 
solidation 
Act.    Lord 
Ziangdalcy  on 
the  authority 
of  the  London 
and  North      * 
Wesiem  Rail> 
waxf  Company 
V.  Smithy  re- 
strained the 
proceedings, 
but  the  in- 
junction was 
dissolved  by 
the  Lords 
Justices* 


The  SUTTON  HARBOUR  IMPROVEMENT 
Company  t;.  HITCHEN& 

^|iHE  Sutton  Harbour  Company  were  authorised 
"■-    Act  of  Parliament  to  enlarge  and  improve 
harbour  of  Sutton  Pool.     In  so  doing,  they  erectei^ 
coffer-dam  which  prevented  access  to  a  portion  of 
harbour. 

The  Defendant,  a  coal  merchant,  having  a  store 
the  west  side  of  the  harbour,  which  was  enclosed  k>7 
the  coffer-dam,  conceiving  himself  to  be  '^  injurioii.^37 
affected "  by  the  proceedmgs  of  the  Plaintiffs,  ser^T^^ 
them  with  a  notice,  under  the  Lands  Clauses  ConsolIdA- 
tion  Act  (a),  claiming  65/.  compensation,  and  statLzsg, 
that  in  default  of  payment  within  seven  days,  -t^lie 
amount  should  be  ascertfuned  by  arbitration  under  t^he 
68th  section  of  that  Act. 

The  68th  section  provides,  that  "If  any  party  sli^JI 
be  entitled  to  any  compensation  in  respect  of  »^*y 
lands,  or  of  any  interest  therein,  which  shall  have  bo^^ 
taken  for  or  injuriously  affected  by  the  execution  of  tbo 
works  ;"  and  "if  the  compensation  claimed  in  such  cii^^ 
shall  exceed  the  sum  of  50/.,  such  party  may  have  t^b^ 
same  settled  either  by  arbitration  or  by  the  verdict  ^^ 
a  jury,  as  he  shall  think  fit ;  and  if  such  party  desire  *^ 
have  the  same  settled  by  arbitration,  it  shall  be  latvf^*^* 
for  him  to  give  notice  in  writing  to  the  promoters  ^^ 
the  undertaking  of  such  his  desire,  stating,"  &c ;  -''*^ 


€€ 


u 


(a)  8  rtct.  c.  18. 
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oless  the  promoters  of  the  undertaking  be  willing  to 
the  amount  of  compensation  so  claimed^  and  shall 
er  into  a  written  agreement  for  that  purpose  within 
oity-one  days  after  the  receipt  of  any  such  notice 
n  anj  party  so  entitled,  the  same  shall  be  settled  by 
itration,  in  the  manner  herein  provided.^  It  then 
vides  that  the  party  so  entitled  may  have  such  ques- 
1  of  compensation  settled  by  a  jury,  and  unless  the 
tnoters  of  the  undertaking  pay  the  amount  claimed, 
yr  are,  within  twenty-one  days,  to  issue  their  warrant 
lie  Sheriff  to  summon  a  jury  for  settling  the  same, 
>  in  default  thereof,  '^  they  shall  be  liable  to  pay 
^lie  party,  so  entitled  as  aforesaid^  the  amount  of 
ipensation  so  claimed,  and  the  same  may  be  reco- 
ed  by  him,  with  costs,  by  action  in  any  of  the  su* 
ior  Courts." 


1851. 


The  SuTTOPC 
Harbour 

ImproveDient 
Company 

V. 
HlTCHBKS. 


Vhe  Company  had  not  taken  or  made  use  of  any 
cl  or  building  belonging  to  the  Defendant,  but  it 
>eared,  that  he  claimed  to  be  entitled  to  compensa- 
3^  in  respect  of  the  additional  expense  alleged  to  be 
urred  by  him  in  conveying  coals  to  and  from  his 
J^  store,  from  and  to  ships  in  the  harbour,  in  conse* 
suce  of  the  coffer-dam  preventing  such  ships  ap- 
^etching  so  near  to  his  store  as  they  might  otherwise 
''e  done. 

I?hi8  bill,  filed  by  the  Company,  alleged,  that  the 
^^ndant  was  not  entitled  to  any  compensation  what- 
-i",  and  that  the  Lands  Clauses  Consolidation  Act 
stained  no  provision  for  ascertaining,  in  the  first 
^ance,  whether  the  Defendant  was  entitled  to  any 
i^pensation,  and  that  such  question  could  not  be  de- 
K^inedj  in  the  first  instance,  without  the  aid  of  this 
Xirt 


It 
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1851.  It  prayed  a  declaration,  that  Hitchens  was  not  en 

f^^^^^y*^  titled  to    any  compensation,    and  that    it   might 

Harbour  ascertained  whether  his  premises  had  been  injuriousl;^ 

^^cSJm^^aT"'  ^fif^c^^  80  as  to  entitle  him  to  compensation,  and  fo 

o.  an  injunction  to  restrain  hb  proceeding  under  his  notic 

Hitchens.      .^     , ..     ,. 

to  arbitration. 

A  motion  was  now  made  for  an  injunction. 

Mr.  R.  Palmer  and  Mr.  C.  ffall,  in  support  of  t]^HH=ie 
motion,  relied  on  the  case  of  2%tf  London  and  Noi  Jh 

Western  Railway  Company  v.  Smith  (a),  as  in  poir  ■  -Mt 
In  that,  which  was  a  similar  case  to  the  pre8eE9^!r^:st, 
Lord  Cottenham,  reversing  the  decision  of  the  Vi(  ■^^- 
Chancellor  of  England^  granted  an  injunction  to  i^=r— **- 
strain  the  Defendant  from  proceeding  under  the  6^B-  "*h 
section  imtil  he  had  first  established  his  legal  right  ^to 

some  compensation. 

Mr.  Turner  and  Mr.  Glasse,  contrh. 

The  Master  of  the  Bolls  granted  the  injunction* 

(a)  1  Mac.  4-  Got,  216.,  and  1  HaU  4-  TV.  364. 


Note. — On  appeal  the  Lords  Justices  dissolved  the  injunctx-^ 
1  De  Gex,  M.  4*  G.  161. ;  and  see  The  East  and  WeH  India 
4-0.  Railway  Company  v.  Gattke^  3  Mac,  4"  G.  155.,  Tlie  London   ^^^  ^ 
North  Western  RaUtvay  Company  v.  Bradley^  ih.  336.,  The 
Staffordshire  Rmlway  Company  v.  HaU^  1  Simons^  N.  S.  373., 
The  Lancashire  and  Yorkshire  Railway  Company  v.  Evans^  15 
322. 
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CUNLIFFE  r.  WHALLEY.  Jfl«.8i,22. 

24. 

IS  was  a  motion,  made  by  the  Plaintiff  (a  trustee  The  trustees 

of  a  turnpike  road,  appointed  under  the  1  G.  4.  °^^j  ^vc^  ^ 

c*  xlv.  (local  and  personal)),  to  restrain  the  Defendant  passed  over  a 

(the   owner  of  an  estate  through  which  the  road  passed)  powered  to 

from    continuing  or  completing   the   construction  of  a  Soviet  it  when 
.  •  .  necessary. 

tunnel  under  the  turnpike  road  leading  from  Ruabon  They  applied 

^o  Llangollen  OYer  Plas  Madoc  Hilly  and  from  allowing  to  restrain  an 
^^  ,  .  adjoining  frce- 

^^^  same  to  remain  or  continue,  so  as  to  endanger  or  holder  from 
^l>8truct  or  interfere  with  the  turnpike  road,  or  the  use  n^i  unj  ^j.  ^^e 
"^hereof,  or  to  interfere  with  the  due  improvement  of  the  road,  on  the 

^^^>^d  by  lowering  the  same.  ^o^d  ob-*' ' 

struct  the 

^r.  Turnery  Mr.  miles,  and  Mr.  Freelinff,  for  the  ^^^^^^^^  of 

^Isiintiff.  the  road.  The 

Court,  how- 
ever held,  that 
3tfr.  Seijt.  Allen,  Mr.  fF.  T.  S.  Daniel,  and  Mr.  Gray,  it  had  no  au- 

*V>,.  the  Defendant.  S^j^'j- 

refused  tho 
IMr.  Turner,  in  reply.  application. 

TThe  3  G.  4.  c.  126.  s.  88.,  7  &  8  <?.  4.  c.  24.  s.  18., 
^^^dthe  9  G.  4.  c.  77.  s.  9.,  together  with  Boulton  v. 
'(mother  (a),  Davison  v.  Gill  (J),  Jordin  v.  Crump  (c), 
'^^mes  V.   fFard(d),   The  Attorney- General  v.  Aspin- 
(e),  The  Company  of  Proprietors  of  Northam  Bridge 
^^^  V.    The  London  and  Southampton  Railway  Com- 
-?^^^3»y(y),    Tulk  V.   Moxhay{K),  were,  amongst  other 
'^^thorities,  referred  to. 

The 

<fl)  %B.^Cr.  703.  (e)  2  Myl  ^  Or,  613. 

<6)  1  East.  64.  (g)  9  L,  J.  (N.  5.)  Ch.  277. 

<c)  8  Mee.  ^  W.  782.  (h)  11  Beavan,  571. 
id)  19  X.  J.  N.  S.  {C.  P.)  195. 
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1851.  The  Master  of  the  Rolls.     I  will  give  my  opi 

7f^^^^~^     on  Friday. 

CUNLIFFB  ^ 


Whallbv. 


Jm.  24. 


The  Master  of  the  Rolls. 

The  road  mentioned  in  the  notice  of  motion  r"m:s.D8 
east  and  west  from  Ruabon  to  Llangollen.     It  pn  iin  r  u 
through  the  Plas  Madoc  estate,  and  over  the  hill  caJXXed 
the  Plas  Madoc  Hill.     The  trustees  of  the  road     ^itre 
represented  by  the  Plaintiff,  the  owners  of  the  F^^iat 
Madoc  estate  by  the  Defendant.     There  are  coal  m^iK^es 
on  the  Plas  Madoc  estate,  and  the  turnpike  road    'MJies 
between  the  coal  mines  and  the  Chester  and  Shrewsb^^ry 
Rulroad. 


«. 


The  trustees  of  the  turnpike  road  are,  by  statute, 
empowered  to  improve  the  road  and  to  alter  its  coa  j:^se 
or  path,  and  under  that  power,  are  entitled  to  lower  *le 
road,  when  necessary  and  in  their  power ;  and  on  vario  ''^ 
occasions,  in  and  after  the  year  1841,  they  have 
cbed  that  power.  They  appear  to  be  entitled  to  exe 
it,  whenever  they  think  it  necessary  and  have  the  m< 
and  it  ought,  I  think,  to  be  assumed,  that  the  tniste^^^ 
having  the  duty  to  improve  the  road  at  all  times,  intei^^^'^ 
to  perform  that  duty  when  they  can. 

In  the  year  1848,  the  Defendant,  desiring  to  establi^^^ 
a  communication  by  railroad  between  the  Plas  Mai^^^ 
collieries  and  the  Chester  and  Shrewsbury  Railroa^^ 
and  having,  for  that  purpose,  occasion  to  carry  his  roac:^' 
which  he  calls  a  branch  road,  across  the  turnpike  roa< 
proposed  to  do  so  on  the  west  side  of  Plas  Madoc  Hi 
and  applied  to  the  trustees  of  the  turnpike  road  f< 
leave.  The  railroad  then  proposed  to  be  made  woa 
have  crossed  the  turnpike  road  at  a  hollow,  and  wou^ 

ha 
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r€  required  an  embankment  or  bridge  to  carry  it 
088.  Such  an  embankment  or  bridge,  and  the  work 
uiected  with  it,  would  have  lessened  the  declivity 
Kn  the  top  of  Plas  Madoc  Hill  to  the  lowest  part  of 
t  road  on  the  west  side  of  the  hill,  and  would  con- 
[nently  have  been  an  improvement  of  the  road,  and 
»  trustees  consented  to  the  work  being  made,  on  the 
^ment  by  Mr.  Whallcyy  the  Defendant,  of  2002!.,  and 

consideration,  it  may  be  presumed,  of  the  improve- 
tut  which  it  would  make  in  their  road.  On  negotia- 
zi  of  the  matter,  Mr.  Whalley  seems  to  have  contem- 
Lted  that  his  intended  railroad  was  a  private  road,  and 

one  occasion,  at  least,  he  so  spoke  of  it,  in  addressing 
s  trustees  on  the  subject. 


1851. 


CUNLIFFB 
V. 

Whallet. 


Sir.  WhaUey  had  arrangements  to  make  with  the 
leiter  and  Shrewsbury  Railway  Company,  for  the 
action  of  his  intended  new  road  with  the  Great  Ches- 
*  and  Shrewsbury  Ridlway.  These  arrangements  ulti- 
ettely  led  to  an  alteration  in  the  direction  of  a  part  of 
8  own  line,  and  particularly  to  an  alteration  in  the 
Ace  where  and  the  mode  in  which  it  was  to  cross  the 
urnpike  road.  He  resolved  to  carry  it  across  on  the 
^t  instead  of  on  the  west  side  of  the  Plas  Madoc  Hilly 
*d  the  inclination  of  the  ground  is  such,  that  at  cross- 
's the  turnpike  road  on  the  east  side,  would  lead  to 
■^^sdng  by  a  cutting  or  tunnel,  instead  of  crossing  by 
^  Qiobankment  or  bridge,  which  would  have  been  the 
•80  on  the  west  side  as  originally  intended. 

lu  negotiating  the  arrangements  which  led  to  this 
'^^ge,  Mr.  Wyatt  (who  was  clerk  of  the  trustees  of 
^  turnpike  road)  was  the  solicitor  of  Mr.  Whalkyy 
^  it  does  not  appear  that  Mr.  Whalley  had  either 
"^Ugh  Mr.  Wyatty  or  otherwise,  any  communication 
''^  the  trustees  of  the  road  on  the  subject. 
^OU  XUL  E  e  As 
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1851*  Ab  Mr.  fVyatt  was  acquainted  with  all  his 

T^*^'^^*^     ingfl  and  made  no  objection,  Mr.  Whalley  may  ha 


V.  thought,  that  no  objection  was  likely  to  be  made  on 

Whallbt.     p^j.^  ^f  |.jj^  trustees.     He  probably  did  not  enough  oo- 


sider,  that,  upon  that  occasion,  Mr.  Wyatt  was  not  actii 
in  the  performance  of  any  duty  to  the  trustees,  and 
no  authority  to  communicate  any  of  Mr.  fFAo&y'splc^jifl 
or  proceedings  to  the  trustees   without  the  directions 
of  Mr.  Whalley  himself.     It  appears  to  me,  that  I  h^^e 
no  sufficient  ground  for  imputing  to  the  trustees  WLxiy 
knowledge  of  the  change  in  Mr.  Whalley^B  plans  uxitii 
the  month  oiJuly  1850. 

But  Mr.  Rice  Hopkins  was  the  engineer  employed 
by  Mr.  Whalley  to  construct  the  new  road;  Mr.  George 
Clark  was  the  surveyor  of  the  trustees;  and  on  the  17tli 
of  July^  Mr.  Hopkins^  by  direction  of  Mr.  Whalley^  in- 
formed Mr.  Clark  of  what  was  intended  to  be  dooe, 
and  no  objection  was  then  made.  There  is  some  iisr 
crepancy  in  the  evidence  as  to  this,  but  I  think  tb^ 
Mr.  Clark  did  not  at  first  object. 

I  have  stated,  that,  in  the  treaty  of  1848,  Mr.  WluJP^9 
had,  on  one  occasion,  spoken  of  his  new  railway  u      * 
private  road ;  but  it  appears  that  either  his  views  we^*^ 
not  then  confined  to  a  private  road,  or  that  after  th^^* 
time,  his  views  on  the  use  to  be  made  of  his  new  9^ 
branch  railway  had  enlarged,  and  he  naturally  enoagi' 
intended  to  make  it  as  profitable  as  he  lawfully  and 
properly  could,  and,  before  July  1850,  he  had  formed 
the  intention  of  allowing  other  persons  to  use  his  road, 
on  such  terms  as  he  could  arrange  with  them.    In* 
formation  of  this  intention  having  reached  Mr.  Clarke 
that  gentlemen,  on  the  24th  of  July^  wrote  to  Mr.  Hop- 
kins and  informed  him,  that  if  that  were  the  factj  the 
trustees  would  not  allow   Mr.  Whalley  to  make  his 

branch 
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UMsh  railway  under  the  turnpike  road.     This  was        1851. 

King  up  the  matter  with  rather  a  high  hand,  and  Mr,      r^^^^* 

9pMins  wrote  to  Mr.  Wyatt,  and,  omitting  all  notice  of  v, 

TarA's  objection,  attempted  to  turn  the  communication     Whallbt. 

Lth  the  trustees  to  other  points,  and  in  a  few  days 

ter  (30th  July),  Mr.  JVyatt  wrote  to  Mr.  Hopkins  in 

manner  to  shew,  that  the  objection  was  to  Mr.  WhaU 

f  making  a  railway  to  be  used  by  others.     He  says, 

The  trustees,  at  great  expense,  opposed  a  branch  line 

'  railway  likely  to  ruin  their  road  and  resources  on  that 

le,  and  you  may  rely  they  will  justly  and  zealously 

atch  any  possible  chance  of  the  Company  (t.  e.  the 

ailway  Company)  getting  and  attaining  the  same  end 

f  this  means,  beyond  a  permission  to  Mr.  WhaUey 

iauelf.'' 

After  this,  I  think  that  each  of  the  parties  must  be 
>n8idered  as  imderstanding  what  the  other  aimed  at. 

Ifr.  WhaUey  desired  to  make  a  profitable  railway 
UMiigh  the  Pla$  Modoc  estate  and  across  the  turnpike 
^ ;  and  the  trustees  did  not  object  to  Mr.  Whalley*^ 
^^king  a  railway  for  his  own  use,  in  the  intended 
Election,  but  they  considered  (probably  most  justly) 
^t  such  a  railway,  open  to  the  use  of  any  one  who 
'^ht  be  licensed  by  Mr.  WhaUey ^  would  be  extremely 
P^udidal  to  the  resources  of  the  turnpike  road,  and 
^  determined  to  oppose  it. 

Mr.  Clark,  on  the  10th  of  August ,  reported  to  the 
(nistees,  that  if  Mr.  WhaUey  insisted  on  driving  the 
lonnel,  without  agreeing  to  the  things  he  (Mr.  Clark) 
eoommended,  the  lowering  of  the  road  had  better  be 
one  pieTionsIy  about  twelve  feet,  and  his  recommend- 
tians  were  adopted  and  ordered;  and  on  the  13th  of 
iMgust,  Mr.  Hopkins  wrote  to  Mr.  Wyatt,  that  if  his 

JE  e  2  proposal 
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CUNLIFFE 
WlIALLBT. 


proposal  as  to  a  bridge  were  not  adopted,  Mr 
would  be  obliged  to  incur  the  additional  e: 
making  a  tunnel  through  the  Plas  Madoc 
without  interfering  with  the  road. 

I  do  not  think  it  useful,  minutely  to  trace  t 
further;  the  parties  became  angry,  and  as  peo| 
condition  do,  misunderstood  one  another.  Tl 
in  fact,  each  of  them  acting  in  vindication 
supposed  rights  and  duties,  but  now  the  qu 
whether  this  Court  is  to  interfere  with  what 
done. 

The  Defendant's  tunnel  has  been  compk 
road,  as  it  was  in  July  last,  does  not  appea 
been  at  all  injured;  nor  has  the  use  of  it  b 
hindered  or  impeded. 

The  soil  of  the  road  is  vested  in  the  own( 
Plas  Madoc  estate,  subject  to  the  rights  of  tl 
and  to  the  powers  and  rights  vested  in  the  ti 
statute  {ay 

One  of  those  powers  is  to  lower  the  road 
and  proper  manner ;  and  I  think  that  I  may 
that  there  was  a  general  intention  to  exei 
power,  even  at  the  particular  place  in  questit 
if  ever,  it  should  be  expedient  to  do  so ;  but 
evidence,  I  am  of  opinion,  that  at  the  time —  i 
beginning  of  Augvst  last,  it  had  not  been,  ai 
not  thought  expedient  to  lower  the  road  at  1 
simply  with  a  view  to  improve  the  road,  anc 


(a)  SeeCo.  2nd  Insi.  103.;  Sir 
John  Lade  v.  Shepherd^  2  Sirangc, 
100-I-. ;  Rex  V.  TJandih,  2  Term 
B.  232.  ;   Cooke  v.    Grcefi,    1 1 


Price,  136,;  Headlm 
IIoU,A63.;  Boidton 
2  B.  *  Cr.  703. 
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eal  intention  of  commencing  the  operation  at  that  time        1 85 1. 
rasy  to  prevent  or  impede  the  construction  of  Mr.     ^^"^^^^"^ 
^Vhalki^s  road,  which  was  thought,  I  suppose  very     ^   v. 
lustly,  likely  to  be  prejudicial  to  the  road.     No  doubt 
it  was  the  duty  of  the  trustees  to  protect  the  resources 
of  the  turnpike  road  by  legal  and  proper  means ;  but  I 
do  not  think,  that  they  could  put  themselves  in  a  better 
situation,  by  runniug  the  sort  of  race  they  did  with  Mr. 
WhaUetfy  or  that  in  this  Coiurt  at  least,  their  c^e  is  at 
all  different  from  that  which  it  would  have  been,  if  they 
had  not  actually  commenced  the  work  of  lowering  under 
Buch  circumstances. 

I  also  think,  that  I  ought  to  consider  the  case,  as  if 
tie  bill  bad  been  filed,  on  a  discovery  made  by  them, 
that  Mr.  WhdUey  was  proceeding  to  make  the  tunnel, 
before  any  declared  intention,  on  their  part,  to  lower 
this  part  of  the  bill,  and  without  any  intention  on  his 
part  to  interfere  with  an  improvement  of  the  road, 
^er  commenced  or  in  immediate  contemplation ;  and 
I  am  of  opinion,  that  this  Court  has  not  jurisdiction 
to  interfere. 

The  completion  of  Mr.  Whalley'^  work  and  the 
execution  of  his  intention  to  grant  wayleave  on  his 
wlway,  may  grievously  prejudice  the  public  use,  and 
tiwrrfore  the  tolls  and  revenue  of  the  turnpike,  and  to 
^  extent  perhaps  of  making  it  necessary  to  give  no- 
tices and  make  compensation  for  future  improvements 
rfthe  road,  by  lowering  it  at  the  place  in  question : — it 
"^y  affect  the  exercise  of  their  right  of  improving  the 
^9  and  make  the  improvement  more  troublesome  and 
*M>eiirive ;  but  I  do  not  think,  that  this  Court  has  au- 
thority to  interfere  with  the  right  of  property,  to  the 
*^t  required  to  protect  the  trustees  from  such  future 
contingency.     If  there   were  any  such  authority  or 

E  e  Z  jurisdiction, 

t 
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cunlifpi 
Whallbt. 


jurisdiction^  it  would  extend  to  prevent  the  use  and 
enjoyment  of  property^  to  an  extent  not  yet  thought  ofj 
and  by  no  means  safe  or  proper  to  encourage. 

The  Court  would^  undoubtedly^  wish  to  put  questioni 
of  this  nature  into  a  course  of  immediate  investigatioa 
and  decision ;  and  there  are,  I  believe,  cases,  in  which, 
by  arrangement,  this  has  been  very  usefully  done.    Bn^ 
there  is  no  such  general  authority.  If  it  existed,  it  woa\A 
enable  the  Courts  to  do  what  it  has  often  been  desire 
they  should  be  able  to  do, — u  e,  to  support  suits  for 
mere  declaration  of  rights,  suits  of  which  nature 
indeed  admitted  in   Scotland,  but  have  not  yet 
authorised  here  (a). 

The  motion  must  therefore  be  refuBed. 

(a)  But  sec  15  ^  16  rwt.  e.  86.  s.  50. 


1850. 
Nov.  4,  5. 


LUSHINGTON  v.  BOLDERO. 


An  estate  was 
devised  to  A, 
for  lite  with- 
out impeach- 


TN    1785,   the   testator   devised    estates  to    Cha^ 

Boldero  for  life,  without  impeachment  of  wa»*^ 
v/ith  remainder  to  his  first  and  other  sons  in  tail,  w  Jt& 

with  remain- '  similar  limitations  to  William  Boldero  for  life,  without 

impeachment  of  waste,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  Henry  Lushingtm, 
for  life,  without  impeachment  of  waste,  with  remainder 

impeachment,   to  his  first  and  Other  sons  in  tail,  with  divers  remainders 

&c.;  with  re- 

mninder  to  bis  ^^^  • 

issue  in  tail.  In 

A,  had  no 

issue,  and  his  assignees  having  committed  equitable  waste,  it  was  held,  that  the 

right  to  the  produce  could  not  be  determined  until  the  death  of  A,^  as  he  might 

have  issue  who  possibly  would  be  entitled  to  an  interest  in  such  produce. 


der  to  his 
issue  in  tail ; 
with  remain- 
der to  B,  for 
life  without 
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In  1812,  Charles  Boldero  and  Henry  Lushington  be- 
bankrupt,  and  their  asdignees^  having  committed 
equitable   waste,   by   felling   ornamental   timber,  were 
OTdered  to  pay  into  Court  6,379/.  4*.,  the  produce  of 
^lie  timber  and  interest,  to  an  account,  intituled,  *^  The 
six^count  of  Timber  felled  by  the  Defendants,  the  as- 
signees of  the  Estate  of  Messrs    Boldero,  Lushington^ 
&    Co.,    bankrupts."      This,    by   accumulation,    now 
amounted  to  26,000/. 


1850. 


Lushington 
v. 

BOLDBRO. 


The  present  state  of  the  family  was  as  follows :  — 

WiUiam  Boldero  died  without  haying  been  married. 
Charles  Boldero  was  living,  and  was  of  very  advanced 
age  and  had  no  issue.  The  Plaintiff  was  the  eldest  son 
of  Henry  Lushington  and  the  first  tenant  in  tail  in  esse; 
he  now  presented  his  petition  for  payment  to  him  of 
the  fund  in  Court 

Mr.  Malins  and  Mr.  Tripp,  in  support  of  the  peti- 
tion, argued,  at  length,  that  the  doctrine  as  to  legal 
waste  was  equally  applicable  to  equitable  waste,  and 
that  therefore  the  first  tenant  in  tail  in  esse  was  entitled 
to  the  produce.     They  cited, 

Letais  Bowles*  Case{a\  Whitfield  y.  Bewit(b),  Bewick 
v.  Whitfield  {c\  Dare  v.  Hopkins  (d),  Powlett  v.  The 
Duchess  of  Bolton  (e),  Wickhamv.  Wickfiam  (jg),  Lush- 
ington V.  Boldero  (A),   Tooker  v.  Annesley  («),  Waldo  V. 

Waldo 


(a)  URep.79. 
lb)  2  P.  W.  240. 
(c)  3  P.  W.  267. 
\d)  2  Cox,  1 10. 
(e)  3  Vesey,  374. 


(g)  19  Vetey^  419.,  and  Sir 
G,  Cooper,  288. 
(A)  6  Mad.  149. 
(0  5  Smoru,  235. 
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1850.        Waldo  ^a),  Phillips  v.  Barloto(b),  Delapole  v.    Dela- 

BoLDRRo.  They  offered  to  give  security  against  the  possibility 

of  the  interest  of  any  issue  of  Charles  Boldero  who 
might  come  into  esse, 

Mr.  Turner  and  Mr.  Goldsmid  for  the  assignees. 

The  Master  of  the  Bolls  said,  that  the  point  could 
not  be  decided  in  the  absence  of  any  of  the  parties 
interested ;  and  as  it  could  not  be  said,  that  the  issue  of 
Charles  Boldero^  if  there  should  be  any,  had  no  pos-^^^^ 
sible  interest  in  the  fund,  the  case,  during  the  life  ~ 
Charles  Boldero,  was  not  ripe  for  decision. 

(a)  12  Simons,  107.  (c)  17  Fes.  150. 

lb)  14  Simons,  263. 

^■1  ■■■■  ■■■»■  II  — ^■^^  m  ■— ^^^MM—    M  H^^—— ^M— 

Note.  —  After  the  death  of  Charles  Boldero,  the  petition 
brought  on  again  and  an  order  was  made  thereon ;  see  15.ff( 


j^,  e.  ANONYMOUS. 

Before  order-  IVf  "^^  iZ^fl^  applied  that  the  Record  and  Writ  Cle#^-^ 

ing  the  pro-  IV-l-  might  attend  in  a  Court  of  law  with  the  oripn^^ 

duction  of 

original  re-  answer. 

cords,  the 

qilip^irtobc       -^^  Master  of  the  Rolls  asked  what  necessity 

shewn  that  there  was  for  the  production  of  the  original,  and  being 

copies  will  not  Satisfied  by  the  affidavit,  which  was  tlien  read,  he  made 

be  sufficient,  the  order. 


IJoTE. — See  The  Attorney 'General  v.  Ray,   6   Beaton,   335^ 
2  Hare^  518.,  and  3  Hare,  335. 
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1861. 


COWPE  r.  BAKEWELL.  Jan.  18. 

SOME  property  was  sold  by  auctioD,  on  the  15th  of  a  purchase 
May,  1850.      By  the  conditions  of  sale,  the  ab-  ^^Ygjedon 
stract  was  to  be  delivered  within  ten  days*     Bequisi-  a  given  day, 
"lions  were  to  be  made  within  twenty-eight  days,  and  chMe/w^arto' 
the  purchase  was  to  be  completed  by  a  conveyance,  have  posses- 
on  the  Slst  of  July,  1850,  when  the  purchase-money  was  provided, 

was  to  be  paid  into  Court,  and  the  purchaser  was  to  "  '^a'  i^»  ^^^^ 
-      ,       .  .  •         /.    1  -r*       *"y  cause 

be  let  mto  possession,  or  receipt  of  the  rents.     <<But  whatever,** 
if,   from  any   cause  whatever,"  the   purchase-money  ^^^  purchase 

•^  ^  "^    money  should 

should  not  be  paid,  the  purchaser  was  to  pay  interest  not  be  then 
at  five  per  cent,  from  the  Slst  of  July.  ^i?should 

pay  interest. 

The  delay  occasioned  by  the  delivery  of  imperfect  gj^^  months 
^T)8tracts  of  title  prevented  the  completion  down  to  the  ®^  ^""^  /*"°"™ 
X^resent  time.     An  application  being  now  made  to  pay  the  vendor 

t^te  purchase  money  into  Court,  !"  "^'  ftirnish- 

^  -^  ing  proper  ab- 

stracts.   Held 

Mr.  Turner  and  Mr.  C.  P.  PhilUps,  for  the  purchaser,  ^tf  must'" 
insisted,  that  he  was  not  bound  to  pay  interest  on  the  pay  interest, 
'3[>urchase-money,  as  the  delay  had  been  occasioned  by  „„  t|jg  ^ent, 
^he  vendor ;  besides  which,  notice  had  been  given  by  <lunng  that 
the  purchaser  that  the  money  was  lying  idle.      De 
Visme  V.  De  Visme  (a),  Roberts  v.  Massey  (J),  Crreen" 
wood  V.  Churchill  (c),  and  Robertson  v.  Shelton  (rf),  were 
cited. 

Mr.  Selwyn,  contra*    The  rents,  during  the  period  in 

discussion, 

(a)  1  HaU  4*  Twells,  408.,  (c)  8  Beavan,  413. 

&  1  Mac.  4*  Got.  336.  (d)  12  Beavan^  363. 

(6)  13  r«ey,561. 
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1851« 


COWPE 

Bakewell. 


discussion,  exceed  the  interest.     If  the  purchaser  taki 
the  rents  from  the  time  at  which  the  purchase  ougl 
to  have  been  completed,  he  cannot  be  relieved  fn 
paying  interest. 


Mr.  Turner.  But  here  the  purchase-^monej  was  IjL 
idle  with  notice  to  the  vendor. 


The  Mabteb  of  the  Rolls.    The  purchaser 
retain  both  the  rents  and  interest.     I  think  there 
a  delay  innocently  occasioned  by  the  vendor.     He 
livered  the  abstract  so  late,  that  the  purchaser  had 
time  to  deliver  objections  until  after  the  day  appoii 
for  payment     He  may  have  his  option  either  to 
interest  or  give  up  the  rents. 


Note.—  See  Wallu  v.  Rarel,  bJDeG.i  S.  429. 


March  10. 


TRY  V.  TRY. 


A    RECEIVER  having  been  appointed  over  an 
-^^-   tate,  the  Sheriff  of  Surrey,  under  a  judgment 
law  against  a  tenant  of  the  property,  afterwards  sei 
and  sold  his  goods,  and  after  retaining  35/.  for  half 
year's  rent  and  the  expenses,  he  paid  the  balance 


A  Sheriff 
seized  the 
goods  of  a 
tenant  of 
lands  over 
which  a  Re« 
cciver  had 

pointed.    He   49/.  to  the  judgment  creditor. 

retained  half 

a  year's  rent,  ,  ^       .  .  ,         ^-^ 

and  paid  over       The  Receiver  gave  the  Sheriff  notice  that  he  claimed^^-^ 

the  kid^e^^^^  ^^®  ^^^-  ^  Receiver,  and  not  to  pay  it  over.     After-^^^ 
creditor.  The  wards,  the  Plaintiff  (the  landlord)  commenced  an  action 

claimed  the       ^^  *^®  ^^^^^  against  the  Sheriff. 

rent,  and  the  Mr. 

Plaintiff 

brought  an  action  against  the  Sheriff,  who  applied  to  the  Court  for  protection  as 

between  these  adverse  claims.    The  Court  declined  to  interfere. 
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r.  Elderton^  for  the  Sheriff,  now  moved,  that  on        1851. 
ment  of  the  35/.  into  Court,  the  proceedings  at  law 
ht  be  restrained. 


.  Turner  and  Mr.  Hoare^  for  the  Plaintiff,  said,  that 
action  was  brought  for  something  beyond  the  35/. 
1 115/.  was  due  for  rent,  and  that  the  Sheriff  had 
the  manure,  which,  by  the  custom  of  the  country, 
It  to  be  used  on  the  premises.  They  objected,  that 
Sheriff  was  a  stranger  to  the  suit,  and  could  not 
Api>l7  for  protection  like  an  Officer  of  the  Court ;  Rock 
v'.  Cock  (a).  They  argued,  that  this  was  not  a  case 
^O'xr  interpleader,  and  that  an  action  must  necessarily  be 
^^^"ought  to  determine  the  question  and  in  the  name  of 
^^6  Plaintiff,  who  was  the  proper  person  to  put  the 
yer  in  motion. 


^'lie  Beceiver  did  not  appear. 


*.  Eldertont  in  reply.  The  Sheriff  ought  to  be  pro- 
^^cte<3  against  the  Beceiver,  for  if  he  were  to  pay  over 
^G  ixioney  to  the  Plaintiff^  he  would  be  guilty  of  a  con- 
^^''apt:.  If  the  Receiver  will  withdraw  the  notice,  the 
^ex*itf  is  ready  to  defend  the  action.  In  Rock  v.  Cook 
the  Sheriff  sought  to  restrain  the  proceedings  at  law  of 
<^<AU3[^  lints  not  parties  to  the  suit. 


Masteb  qf  the  Rolls.     I  am  of  opinion  that  I 
interfere. 

(a)  2  PhUl^i^  691. 
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1849. 


ifarch  SO.  In  re  SAVER Y. 


Under  an         ^T^HE  two  executors  and  trustees  of  the  will  of  Mr    ' 
£  MMier"*'  ^""^  ^"^  employed  Mr.  Saveiy  as  their  soli — 

may  take  an     citor,  in  transacting  the  business  of  the  executorshipcr 

I^Jto  oflhe  «»<i  trusteeship, 
solicitor  on 

interest  re-  ^r.  Savery  received  the  proceeds  of  the  estate,  an 

ceived  by  him,  made  payments  thereout. 

but  he  cannot 
charge  him 

with  the  pro-       j^  ji^ji^^st  1846,  he  delivered  hb  bills  of  costs  and  a 

fits  made  from        ,  ^t  ^  i  i     . 

monies  of  his    cash  account  No.  2.,  and  an  order  was  made  m  Novem- 

hS '"  *""    *^  ^^^^'  to  tax  his  bills  of  costs  and  to  take  the  usual 

accoimts  of  his  receipts  and  payments. 

Mr.  Savery  had  been  examined  on  interrogatories, 
and  the  Taxing  Master  had  certified  that  the  examina- 
tion was  insufficient,  on  the  ground,  as  was  stated,  that 
he  had  not  set  forth  an  account  of  his  balances,  and 
what  profits  he  had  made  by  the  client's  money  in  his 
hands.    A  motion  was  made  to  discharge  the  certificate. 

Mr.  Teed  and  Mr.  fFillcock,  in  support  of  the  mo- 
tion, cited  Jones  v.  James  (a).  Cooper  v.  JSwart  (^),  and 
argued,  that  it  was  not  within  the  scope  of  the  order,  or 
the  authority  of  the  Couit  on  petition,  to  take  an 
account  of  interest  and  profits. 

Mr.  Turner  and  Mr.  Bates,  contra.  If  the  solicitor 
has  received  or  made  interest  from  his  client's  money, 
he  ought  to  be  charged  with  it. 

Mr. 

(a)  1  Ban.  307.  (b)  2  PkU.  362. 
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Mr.  Teed^  in  reply.  1849. 

The  Master  of  the  Rolls.  o  ''^  '^ 

In  this  case  an  order  was  made  for  taxation  and  to 
take  an  account  of  money  received  and  paid  by  the 
solicitor,  who  had  acted  in  that  capacity  for  a  great 
many  purposes.  These  bills  of  costs  are  connected 
with  the  cash  account,  and  in  making  them  out,  Mr. 
Savery  has  charged  himself  with  interest.  I  cannot 
discover,  whether  he  has  merely  charged  himself  with 
the    interest  he  has  received  from  other  persons  in 

w-hose  hands  the  trust  money  was  placed,  or  with 

interest  on  money  in  his  own  hands. 

Mr.  Turner.     For  both. 

With  respect  to  money  received  by  him  for  interest 
trust  monies,  there  is  no  doubt,  that  he  ought  to 
e  charged  with  it,  but  I  cannot  think  that  an  order 
or  taxation  justifies  the  Master  in  taking  an  account  of 
profits  made  by  Mr.  Savery. 


If  the  Master  has  certified  that  the  examination  is 
insufficient,  because  Mr.  Savery  has  not  rendered  an  ac- 
count of  the  profits  of  money  in  his  own  hands,  I  think 
the  certificate  would  be  erroneous ;  but  if,  on  the  other 
hand,  the  Master  has  so  certified,  because  he  has  not 
sufficiently  set  forth,  an  account  of  interest  received  by 
him,  of  the  trust  money  belonging  to  the  clients  in  the 
hands  of  a  banker,  I  think  the  Master  right  enough.  I 
do  not  know  which  way  it  is. 

I  do  not  think  that  the  interrogatory  would  stand  as 
to  the  word  "  profits." 

N.  B.  —  An  order  was  subsequently  made,  allowing  Mr.  Savery 
to  put  in  a  further  examination.  See  also  In  re  Savery,  15 
Beavan,  58. 
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1850. 


Nov,  30.  Re  The  NORWICH  YARN   COMPANY. 

Dec.  2.  3. 4. 5. 

nPHIS  Company,  which  was  established  for  spiniUD 
Where  in  the  7^"*  («)*  was  ordered   to   be   wound  up.      T 

couree  of         Bankers  of  the   Company,   *'  The  East  of  Engia 

winding  up  a  l      j.'  ^ 

legal  claim  is  Bank,**  claimed  before  the  Master  a  debt  of  35,75 

Sef  Co^"*'  on  the  balance  of  the  account ;  but  he  was  of  opinio 

it  ia  not  un-  that  the  right  ought  to  be  established  at  law,  and 

SieCouit^  certified   that   he   had   not   allowed  the   claim.      T"" JZ 

decide  it,  but  Banking  Company  now  brought  the  case  before  t— .^ 

out  the  assent  Court  upon  appeal,  insisting  that  the  clum  ought 

of  the  claim-  \^  allowed,  without  any  reference  to  a  court  of  law. 

ant,  requure 
him  to  esta- 

Wish^ia  claim       ^he  cheques  &c.  were  alleged  not  to  have 

drawn  in  conformity  with  the  provisions  of  the  d 
of  settlement. 


Mr.  Bethelly  Mr.  R.  Palmer,  and  Mr.  Cole,  for  ^fc  ^--3be 
Bank,   argued,   first,   that^   independent  of  the  d^..  ^^ 
of  settlement,   the  Directors  had  power  to   borrc^^v 
under  the  general  law  applicable  to  partner^;    Sto^^'lf 
on  Partnership  (i).  Ex  parte  Bonbonus  (c),  Sandilancr;^^ 
V.    Marsh  {d),  Davison  v.^  Robertson  (e\  and  that  s-  — ^' 
authority  was  to   be  inferred   Prescott  v.   Elinn{g)       • 
secondly,  that  the  deed  itself  gave  them  such  power  ;3k- 
Bank  of  Australasia  v.  Breillat  {h);  and,  thirdly,  that  ^ 
complete  information   had   been   given  to  the   share- 
holders, 

(a)  See  8  Bcavan,  343.,  and  (d)  2  B.  ^  Aid.  673. 
12  Beavan,  366.  {e)  3  Dow,  218. 

(b)  150.  (g)  9  Bing.  19. 

(c)  8  Vetet/,  p.  543.  (h)  6  Moore,  P.C.C.  152. 
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olclexs,  Walford  v.  Adie  (a),  who  had  acquieaced,  sane-  I860. 

,  and  ratified  the  proceeding.  Gray  v.  Chaplin  (6),  n^  jhe 

^xham  V.  Birkenhead  ^-c.  Railway  Co.  (c),  Maclean  Norwich 

I?'-    J^unn  {d)y  Crellin  v.  Calvert  (e).  j  Company. 

II\fr.  JRaupeUt  and  Mr.  jBti^A,  for  the  Official  Manager^ 
ooix&tested  theae  points,  and  contended,  firstf  that  the 
3>urector8  had  acted  ultra  vires  in  borrowing  money; 
parte  Morgan  (//),  Hawtayne  v.  Bourne  (A),  Bicketts 
'-  Bennett  (f ),  Brown  v.  jBy^«  (A),  Attwood  v.  Jlfwn- 
(/),  Dickinson  y,  Valpy  {m)y  Bramah  v.  Boberts(n), 
The  German  Mining  Company  (o),  and  see  Burmester 
'V'.  Narris  (jpi) ;  that  the  Banking  Company  had  notice  of 
'the  provisions  of  the  deed,  and  were  bound  to  see  that 
tlie  Directors  acted  within  the  limits  of  their  authority, 
-Alexander  v.  Mackenzie  (q)y  and  must  now  shew  it, 
-Ridley  v.  The  Plymouth  §*c.  Baking  Company  (r). 

As  to  notice  the  following  cases  were  cited :  Duncan 
▼-  Chamberlayne  («),  Thompson  v.  Speirs  (^),  iJe  jHien- 
*«»*y  (tt),  JEi  /?arfe  Waithman  (ar),  Powles  v.  Paye  (y). 
The  foUofnng  authorities  were  also  referred  to :  1  &  2 
^icL.  c.  96.,  Parker  v.  Marchant  (z).  As  to  the  settled 
•ecouBt  being  final  (aa),  Willis  v.  Jernegan  {bb)y  Ex 
P^^rie  Emhf{ee). 

Mr. 

C«)    £  Fofv,  p.  118.  (n)  3  J9^.  (JST.C.)  963. 

CA)    SAvtf.  126.  (o)  14  Jurw^874. 

^<?)    S  JIfflc.  *  G?or.  146.,  and  \p)  6  £a:.  796. 

«  Ar/r  4  2V.  450.  Iq)  6  C  J».  766. 

C«0    45fi^.  722.  (r)  2  Exc,  Rep.  711. 

CO     14 ^f^.  ^W.W.  (t)  \\  Shnofu,  123. 

C«>    1  JWa?.  4-  Got.  225.,  and  (/)  13  Simons,  469. 

1  «»*r  4  7\|;.  320.  (u)  2  DrM.  *  War.  555. 

C*>    7  J/«p.  4  fT.  595.,  and  (x)  4  JDea.  4  C.  412. 

®  -^«?.  4  JK.  703.  (y)  3  C.  J.  16. 

CO  4  a  J?.  703.  (2)  1  PAf7/»pi.  356. 

^*)    16  Mee.  4  JIT.  252.  (aa)  1  5/ory,  %.  Jwr.  429. 

W   7  ^fl,,.  4  c.  278.  (W)  2  il/*.  251. 

W   10  Aim.  4  C.  128.  (cc)  1  i?(we,  p.  65. 
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1850.  Mr.  Walpole  for  thirty-seven  contributories  (a). 


i2<rThe 
Norwich 

Yarn 
Company. 


Mr.  Turner  and  Mr.  J.  H.  Palmer  for  the  Directo 


Mr.  Bethell,  in  reply,  cited  Smith  v.  The  Hull  Gla^ 
Company  (J))  \  and  to  shew  that  no  action  could  F" 
brought,  he  cited  Thompson  v.  The  Universal  Salva^ 
Company  (c). 


TTie  Master  of  the  Rolls. 

I  am  of  opinion,  that  if  I  have  jurisdiction,  this 
proper  case  to  be  tried  at  law.  As  the  jurisdiction 
been  disputed,  let  the  case  stand  over  on  that  point. 


•   • 


The  case  was  afterwards  argued  on  that 
point,  and  after  argument,  in  which  11  &  12 
c.  45.  s.  73.  91.  and  12  &  13  Vict.  c.  108.  s.  31. 
referred  to. 


I 


(a)  Mr.  Bethell  objected  to  Mr.  Walpole's  being  heard  on 
of  contributories.    He  said,  that  as  the  assignees  represented 
bankrupt's  or  insolvent's  estate,  so  here,  the  Official  Manager 
presented  the  whole  body  of  contributories.    He  observed  on  th^ 
great  inconvenience  of  permitting  all  the  contributories  to  be 
on  such  occasions,  for  this  result  might  follow: — that  some  might 
argue  one  way  and  some  another. 

The  Master  of  the  Rolls. 

If  the  Master  has  permitted  them  to  appear  and  the  Appellant 
has  served  them  with  the  appeal,  I  think  I  must  hear  them.  I  do 
not  mean  to  say  I  approve  of  this  course  of  proceeding,  for  ray 
notion  is  this : — that,  unless  there  be  something  special  in  the  case, 
the  Official  Manager  represents  all  the  shareholders  and  contribu- 
tories. Without  laying  down  the  rule,  I  must,  under  the  circum- 
stances of  the  case,  hear  them. 

(b)  19    L.J.  y.  S.  (C.  P.)  123.      (c)  3      Exch.  Rep.  310. 
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The  Master  of  the  Bolls  said : — 

If  it  were  my  bounden  duty,  as  is  alleged,  to  give 
my  opinion  on  the  questions  of  law  raised  in  this  case^ 
I  should  take  some  time  to  consider  of  it ;  but  if,  as  I 
think,  and  my  opinion  is  not  altered  by  the  very  in- 
genious argument  put  to  me,  it  is  my  duty  and  within 
my  province,  to  obtain  the  assistance  of  a  Court  of 
law,  for  the  determination  of  the  legal  question  in 
issue  between  these  parties,  I  think  there  is  no  reason 
why  I  shoidd  now  abstain  from  giving  my  opinion. 


1850. 


J{<rThe 

KORWICB 

Yarn 
Companj. 


In  the  administration  of  assets  by  this  Court  amongst 
legal  creditors,  when  the  debt  appears  to  the  Court  to 
be   clearly  due,  it  being  founded  upon  facts  satisfac- 
"torily  proved,  and  upon  legal  principles  fully  recognised 
^uid  established,  it  is  by  no  means  necessary,  and  it  is 
^lot  the  practice  or  duty  of  this  Court,  to  send  the 
^>reditor  to  prove  his  debt  at  law.     The  Court,  having 
^he  case  brought  properly  before  it  for  its  consideration, 
'Sn  the  administration  of  assets,  and  having,  as  I  think 
"there  can  be  no  doubt,  jurisdiction  to  determine  the 
question  of  "  debt  or  no  debt,"  does  so  without  un- 
necessarily putting  the  parties  to  the  additional  expense 
of  a  trial  at  law, 'and  in  this  way,  debts  to  a  vast 
amount  and  far  exceeding  the  notion  entertained  on 
the  subject  by  those  who  have  not  given  themselves  the 
trouble  to  obtain  the  necessary  information,  are  con- 
stantly proved  and  satisfied   in  this   Court,  without 
the  aid  of  a  Court  of  law. 


But  if  the  suit  depends  for  its  validity  on  the  legal 
question  of  "  debt  or  no  debt,"  and  the  parties  in- 
terested in  resisting  the  claim  desire  that  the  matter 
should  be  tried  at  law,  I  scarcely  recollect  an  instance 
in  which  the   Court  has  refused  it.     Again,   if  the 
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ReT\w 
NoRwioa 
Varh 
Cooipanj^ 


question  of  "  debt  or  no  debt "  depends  upon  a  numb 
of  circamstances  of  a  complicated  nature,  effected  b 
the  usages  of  trade,  or  by  the  powers  which  may  o 
inay  not  be  legally  incident  to  trading  partnerships  pe 
culiarly  constituted,  or  if  the  ultimate  result  of  the  mi 
depeiids  upon  questions  involving  points  of  h,^^  m 
well  settled,  I  conceive,  that  although  the  validity  < 
the  whole  proceeding  does  not  depend  on  the  particulf 
claim,  yet  if  those  interested  in  resisting  it  desire 
have  the  question  tried  at  law,  this  Court  ought  n 
to  deprive  them  of  their  primd  facie  right  to  have  tl 
question  so  decided  (a). 


Now,  upon  the  consideration  of  the  present  case, 
am  clearly  of  opinion,  that  there  are  questions  of  i: 
fricacy  atid  nicety  in  point  of  law ;  and  which,  on  coi 
sideration  of  the  authorities  which  have  been  cited,  ( 
not  appear  to  me  to  have  been  perfectly  settled. 

There  are  circumstances  here  which  induce  me  1 
think,  that  I  ought  not  to  deprive  those  who  resist  tl 
claim  of  that  which  I  conceive  to  be  their  right, — vl 
to  have  the  legal  question  decided  by  a  legal  tribuna 
It  appears  to  me,  to  use  the  words  of  the  Vice 
Chancellor  Knight  Bruce  in  the  case  cited,  more  prope 
to  be  tried  at  law  than  to  be  decided  here ;  but,  a 
dotibt,  if  the  jurisdiction  of  the  Court  is  ousted  b 
the  particular  provisions  of  this  act  of  parliament 
then,  however  inconvenient,  however  likely  to  lead  I 
some  mistsike  or  misunderstanding,  however  hard  on  tt 
party  to  be  deprived  of  that  jurisdiction  to  which  th 
subject  properly  belongs,  it  would  be  for  me  to  perforn 
to  the  best  of  my  ability,  the  duty  cast  on  me,  and 
should  certainly  do  so. 

Ihai 

{a)  See  15  &  16  Vict.  c.  86.  s,  62. 
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I  have  considered  the  act  of  parliament  with  this 
^ew^  bat  it  seems  to  me  to  do  nothing  more  than  to 
afford  a  mode  of  winding  up  and  administering  the 
assets  of  an  extensive  partnership  under  particular  cir- 
cumstances. I  am  most  clearly  of  opinion,  that  there 
is  nothing  in  this  act  of  parliament  to  deprive  the 
Court  of  any  means,  by  which  it  can  obtain  such  as- 
sistance as  may  be  necessary  in  order  to  lead  to  a  just 
and  satisfactory  conclusion  of  the  case. 

It  was  once  pressed  on  me,  that  the  Solicitors'  act 

was  of  such  a  nature,  as  to  prevent  me  obtaining  any 

assistance  from  a  Court  of  law ;  but  I  thought  that  this 

Court  was  not  to  be  del^rived  of  any  means  which  the 

law  allows  it  to  get  the  best  assistance  it  could  have. 


1850. 


Re  The 

NORWICB 

Yarn 
Company, 


I  say  nothing  as  to  the  argument,  warmly  urged,  as 
"^o  the  inconvenience  of  handins:  a  matter  over  from  one 
<^ourt  to  another.     It  is  for  the  legislature  to  consider 
^hat;  and  I  therefore  say  nothing  as  to  sending  the 
suitor  from  one  jurisdiction  to  another,  and  as  to  there 
not  being  a  jurisdiction,  in  any  one  place,  to  have  a 
complete  decision  of  the  question;  that,    again,   is  a 
matter  proper  for  the  consideration  of  the  legislature. 
I  believe,   if  I  may  be  allowed  to  express  a  private 
opinion,  that  much  may  be  done  to  lessen  the  incon- 
venience on  that  subject.      Those  who  have  to  deal 
with  it,  will  find  less  difficulty  in  the  Court,  than  in 
the  habit  of  the  country  in  having  particular  jurisdic- 
tions allotted  to  the  different  classes  of  cases  which  arise 
between  parties.      My  duty   is  to  consider,  whether, 
under  the  constructbn  of-  this  actX)C4)arliament,  though 
the  legislature  has  given  to  the  Master  jurisdiction  and 
power  which  he  had  not  before,  and  in  this  particular 
case,  has  limited  him  to  the  consent  of  the  parties,  it 
has  tied  down  the  Court  in  the  manner  contended  for; 

Ff  2  and 
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Norwich 

Yarh 
Company. 


and  I  am  of  opinion,  tliat  in  the  exercise  of  mj  ju 
diction,  I  have  a  right  to  concede  to  the  parties 
which  they  ask,  and  that  which  I  require  for  my  o- 
assistance,  yiz.  the  determination  of  a  Court  of  law 
*^  debt  or  no  debt "  in  this  case.     I  wish  to  do  it  ii 
way  most  likely  to  contribute  to  complete  justice  bexf^^ 
done  between  the  parties  here.     If  they   desire 
appeal  from  the  opinion  I  have  now  expressed,  I  mu80^ 
do  it  adversely,  that  they  may  not  be  prevented  from 
having  my  decision  reviewed  elsewhere. 


The  demand  was  ordered  tq  stand  as  a  claim  only, 
and  the  Banking  Company  were  to  bring  au  action 
against  the  Official  Manager  of  the  Yam  Company, 
to  establish  their  demand,  and  the  motion  was  ordered 
to  stand  over. 

On  appeal,  the  order  was  affirmed  by  the  Lords 
Justices,  with  this  variation: — that  liberty  was  given 
to  the  Banking  Company  to  bring  the  action  against 
such  persons  as  they  should  be  advised. 


Note.  —  Actions  were  brought  both  against  the  Directors  and 
different  sets  of  shareholders,  but  none  of  them  were  tried,  a 
compromise  having  been  effected  between  the  Bankers  and  the 
Directors. 
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JONES  V.  POWELL.  2)*.  is. 

THIS  was  a  bill  of  reviTor  and  supplement}  and  it  The  general 
was  proposed  to  reserve  the  general  costs  until  bdMre-*""*' 

the  hearing  on  further  directions.  served,  the 

costs  of  two 
disclaiming 

Mr.  Boyle,  for  the  Plaintiff,   said,  that  the  only  Defendants 
question  was,   whether  two  disclaiming  Defendants,  to  be  paid  by 

Rebecca  L.  Boniface  and  Letitia  E.  Creuse,  were  to  the  Plaintiff, 

without  pre- 
have  their  costs,  and  how  they  were  to  be  paid.  judice  to  the 

question  by 
whom  and  out 

Mr.  Stintoriy  for  the  disclaiming  Defendants,  asked  of  what  fund 

for  his  costs  of  suit.  Urat^/to 

be  borne. 
Mr.  Campbell,  for  other  Defendants,  argued  that  no 
costs  ought  to  be  given. 

The  Master  of  the  Rolls,  having  decided  that  the 
disclaiming  Defendants  were  entitled  to  their  costs, 
ordered  them  to  be  paid  by  the  Plaintiff,  without 
prejudice  to  the  question  by  whom  or  out  of  what  fund 
they  should  be  eventually  paid  (a). 

(a)  Reg.  Lib.  1849,  A.  fol.  1816. 
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71^.80. 


In  re  The  JOINT-STOCK  COMPANIES 
WINDING  UP   ACT  (a). 


irnSndlr"   T  JPON  this  petition  being  caUed  on, 

the  Joint-  ^^ 

panieH  Act  Mr.  Roupell  said,  that  a  mistake  had  been  made  in 

stated,  that      ^|jg    advertisement,    which    stated,   that  the   petition 
the  petition  »  r 

would  be         would  be  heard  ^^  on  Saturday ^  the  20th  of  Dectmber^ 

"  &?i,       instead  of  "  on  Thursday,  the  20th  of  December:' 
the  20th  of 

80th  being  on        ^^'   Turner ,   contra,  said  he  would  not  take   the 
ii  Thursday,      objection, 

the  Court  •* 

would  not 

hear  the  pe-  7%^  MaSTEB  of  the  ROLLS. 

tition,  but  re- 

notices  to  be        ^'^^  Court  must  see  that  the  proceedings  are  regular. 

given.  It  seems  to  me  to  be  of  the  greatest  importance  that 

the  notices  should  be  strictly  accurate,  for  thej  are  the 
only  means  afforded  to  the  parties  interested  of  at- 
tending at  the  hearing  and  protecting  their  rights  and 
interests. 

In  this  case,  there  is  a  clear  mistake^  and  the  parties 
might  merely  look  to  the  day  of  the  week,  Saturday, 
without  attending  to  the  date.  They  might  yery 
possibly  be  misled. 

The  petition  must  stand  over  to  give  fresh  notices  (i). 

(a)  12  &  13   Vict.    c.  108.,  (b)  Ex  relatione  Mr.  G.  W. 

Schedule  A.  S, 


1 


A 


CASES  IN  CHANCERY.  485 

1860. 


CUST  t;.  SOUTHEE.  ^^y  20. 

nPHIS  bill  was  filed  by  the  Honourable  John  Hume  In  a  bill  filed 
-*-   Home  Cuitj  commonly  called  Viscount  "  Alford^  g^  commoply 

but  by  mistake  he  was  described  in  the  bill  as  John  ^^^  Vi«- 

-     .  count  •*  Al' 

Hume  Home  Cusi,  commonly  called  Viscount  ^'  Alfred,^  ford**  he  was 

by  mistake 
called  **  Al' 
The  Defendant  pleaded  ''  that  the  Plaintiff,  J.  H.  fred*  a  plea 

JET.  Ci«f,  before  and  at  the  time  of  exhibiting  the  said  ^aTownScd 

bill  of  complaint,  was  commonly  called  or  known  by  ^ith  costs. 

the  name  or  style  of  Viscount  ^  Alford^  and  not  by 

the  name  or  style  of  Viscount  Alfredy  as  by  the  said  bill 

stated." 

Mr.  R,  Palmer  and  Mr.  Prendergast,  in  support  of 
tk  plea,  stated,  that  this  was  a  common  form  of  plea  at 
kv,  Jones  v.  Macquillin  (a).  Chandler  y.  Parkes  (ft), 
%ijf  y.  Alexander  (c),  Morley  v.  Law  (rf). 

Mr.  Turrur  and  Mr.  Baily^  controy  contended  that 
tUi  WIS  a  mere  clerical  error,  and  unimportant,  for  it 
Wtt  only  a  Utle  by  courtesy,  and,  secondly,  that  pleas  of 
iDinomer  had  been  abolished  at  law  by  the  3  &  4  ^.  4. 
A  42. 1.  11.     Simpeon  y.  Burton  {e)  was  cited. 

Mr.  JL  Palmer,  in  reply. 

The  Master  of  the  Bolls  said  that  the  mistake 
lifld  arisen  from  a  mere  clerical  error  in  copying,  and 
he  OTenroled  the  plea  with  costs. 

(0)  5  Term  E.  195.  (d)  2  Brod,  ^  B.  34. 

(3)  3  Eip,  76.  (e)  1  Beav,  556. 

i0)  S  Bkg.  416. 
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March  8.  REEVES  v.  BAKER 

Matter  ought      TOHN  REE  VES  devised  his  property  to  his  widow, 
commence-  Mary  Reeves^  coupled,  however,   with  a  precatory 

mentof  asuit,  trust  iu  favour  of  "  their  united  relatives." 
to  be  treated 
as  imperti- 
nent, which  Mary  Reeves  disposed  of  the  property  by  her  willU 

heanng,  be       amongst  relatives ;  and  of  this  will,  Henry  and  John^ 
found  re-  Reeves  were  trustees,  and  Betsy  Baker  executrix. 

A  trustee 
Defendant  to        Henry  Reeves  filed  this  bill  for  the  administration  on^ 
set  forth  whe-  the  two  estates,  and  thereby  stated,  that  Robert  Baket^m 
reasons  in  the  t^©  heir-at-law  of  Mary  Reeves,  the  widow,  had  fil< 

bill  stated,  or    ^  bill   in    1848,  contesting  the   validity  of  her  wiL 

some  other  ,  ,  , 

and  what  rea^   which  he  had,  in    1849,  abandoned.      That  in  coc 

^t^'^'brT     8®<l^®^c®  of  *^®  conflicting  claims,  the  Plaintiff 
execute  the       his  co-trustee  were  unable  to  carry  into  execution  tt^^ 
Towother-       trusts  of  the  two  wills,  except  under  this  Court 

wise."    The 

his  answer,  ^^^  interrogatories  asked,  whether  some  and  wh^^ 

1?JP"^^*°  ^^^  questions  and  difficulties  had  not  arisen,  &c.  &c 

PlamtiflTs  80-     ^  ,  ' 

licitor  need-      *^  whether  for  the  reasons  aforesaid,  or  for  some  othi 
less  delay  in     ^^^  ^^^^^  reasons,  the  Plaintiff  and  his  co-trustee  wei 

enecting  a  pro- 
posed compro-  not  unable  to  carry  into  execution  the  trusts  of  tlm^ 

ducement  "      ^^^^ "  ^^'>  "  ^^  ^^^  Otherwise." 
being  to  fa- 
vour another  _ 

solicitor,  his         Betsy  Baker,  by  her  answer,  as  to  the  suit  of  the 

frlend"^^  Held   ^^^^'  ®^^*  ^^^^'  ®^®  believed   that  Messrs.  Edwards 
that  the  state-  and  Godwin  (who  were  the  solicitors  of  the  trustees), 

TcandalL"'''    ^^  ^^^^  ^^^^^  ^^  ^^^"^  office  by  their  direction,  had 

some  communication  with  Robert  Baker,  who  was  put 
forward  by  them,  and  advised  to  dispute  the  validity 

of 
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of  the  will  of  Mary  Reeves ;  and  for  such  purpose,        1851. 
3Ies8rs.  Edwards  &  Godwin  furnished  Robert  Baker  with 
<^opies  of  the  wills  of  John  Reeves  and  Mary  Reeves, 
and  allowed  him  and  his  professional  advisers  to  have 
siccess  to  the  papers  laid  before  Counsel  by  the  trustees, 
^md  supplied  him  with  requisite  information  to  enable 
liim  to  file  a  bill  to  dispute  the  will  of  Mary  Reeves, 
on  the  ground  of  her  mental  incapacity  to  make  the 
same,  and  otherwise  to  dispute  the  said  wills  and  codi- 
cils.    And  she  said  she  believed,  that  he  afterwards,  as 
heir  and  legatee,  "  raised,  or  pretended  to  raise,  ques- 
tions touching  the  rights  of  the  several  persons  claiming 
interests  under  her  said  will.'' 

2.  The  Defendant  afterwards  stated,  that  the  parties 
interested  had  met  and  arranged  terms  of  compromise, 
and   that  a  deed  had  been  prepared  to  carry  it  into 
effect ;  she  added,  she  believed  that  such  arrangement 
\vould  have  been  carried  into  execution,  but  for  the 
^reat  and  needless  delay  of  the  said  Mr.  Godwin  to 
J:>roceed  therewith,  he  having  insisted  on  the  right  of 
imself  and  partner  (as  solicitors  of  the  trustees)  to 
ave   the   preparation   of  the   deed   of  arrangement; 
nd  although  this  claim  was   forthwith   conceded   by 
.  Loscomhe  (the  opposite  solicitor),  no  act  was  done 
other   proceeding    taken    by   Messrs.  Edwards  & 
Godwin  to  carry  the  arrangement  into  execution,  until 
fter  the   19th  January  1850,  and  then  only,  in  con- 
sequence  of  the  urgent  solicitation  and  remonstrance 
of  Mr.  Loscombe, 

3.  The  principal  inducement  to  the  aforesaid  delay,  as 
was  alleged  and  as  the  Defendant  believed,  being  an  at-* 
tempt,  on  the  part  of  the  said  Mr.  Godwin,  to  favour 
the  claims  and  pretensions  of  some  or  one  of  the  par- 
ties professionally  employed  in  the  said  suit  of  Robert 

Baker, 


4sa 
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Baker y  but  who,  after  its  dismissal^  had  no  aath(»v^ty 
to  represent^  and  did  not,  in  fact,  represent,  any  oP   ^he 
parties  to  the  said  arrangement,  such  parties  so  f>:aro« 
fessionally  employed  being  the  personal  friends  of    ^he 
said  Mr.  Godwin* 


The  Plaintiff  took  three  exceptions  to  this  answ^^r, 
aflSrming  that  the  first  two  passages  were  impertine:^^^ 
and  the  third  scandalous. 


Like  exceptions  were  taken  to  two  other  answe 
and  the  three  sets  of  exceptions  now  came  on 
argument. 


Mr.  W.  W.  Cooper^  in  support  of  the  exceptia 
The  first  two  passages  are  wholly  immaterial  to 
paerits  of  the  cause,  which  relate  to  the  construction 
the  wilk     They  are  therefore  impertinent. 


The  third  passive  alleges  that  the  solicitors  ha 
betrayed  the  interests  of  the  parties  they  represent,  a 
bave  created  litigation  for  the  benefit  of  a  profession 
friend ;  that  in  truth  they  are  barrators.  This  usele 
imputation  is  scandalous. 

Mr.  R.  Palmer  and  Mr.  Cole, 

Mr.  Turner  and  Mr.  Rudall  and 


e 
of 


Mr.  Boupell  and  Mr.  Hare,  in  opposition.     The 
sages  are  neither  scandalous  nor  impertinent,  and  th 
ure  drawn  forth  by  the  words  **  how  otherwise  "  in  t 
interrogatory,  and  that  is  a  sufficient  answer.    Rob$^^^ 
V.  Lard  Brougham  (a).     They  will  bQ  material  at 


(a)  i9i..J.Jsr.iSr.(a.)465. 
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iring  on  the  question  of  costs,  and  ought  not  now 
o  be  struck  out  The  parties  will  have  a  suffident 
MXiedy  in  costs  under  the  122d  Order  of  May  1846  (a). 
^he  solicitors  make  no  complaint  {b\  and  this  informr 
t^ioo  the  Defendants  were  bound  to  give.     OuUy  v. 


T.  W.  W.  Cooper^  in  reply.  The  Order  applies  to 
rolixity,  and  will  not  give  the  Plaintiff  the  remedy 
e  asks,  of  having  the  matter  complained  of  at  once 
Kpunged. 

JVagHaffy.  Bryan  (df)^  The  Earl  of  FMsmouih  y. 
^^Utnos  {e)f  Pearson  v.  Knapp  {g\  The  Attorney ^  General 
•   lUekardi  (A),  Tench  v.  Cheese  {i\  were  cited. 

The  Master  of  the  Bolls. 

I  adhere  to  the  opinion  expressed  by  me  in  The 
Atiomey-General  v.  Richards  that  the  Court  ought  not, 
a't  the  commencement  of  a  suit,  to  treat  as  impertinent 
matter  that  which  at  the  hearing  may  be  found  to  be 
relevant. 


I  cannot,  in  the  present  any  more  than  in  the  former 

caae^  venture  to  say,  that  the  passages  excepted  to 

innat  ultimately  turn  out  to  be  totally  irrelevant.     I 

conc^ye  that  in  a  case  where  there  are  questions  of  a 

doobtfol  nature,  I  am  not  bound  to  hold  passages 

loqpertbent,  unless  they  clearly  appear  to  be  so,  with 

reference 


(0  (hornet  Can.  334. 

{^)  ^WilHamsY.  Douglas,  5 

(0  8  £eavim,  602. 
(0  I  Muu.  i  Jfyl.  28. 
(0  5  Mad.  450. 


(g)  lMy.iK.S\2. 

(h)  6  Beavan,  444.,  1  PkU. 
383o  and  12  CI.  4*  JFlbi.  30.; 
and  see  Gilb.  For,  Rom.  209. 

(t)  1  Beavan,  571. 
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185L  reference  to  the  ultimate  result  of  the  suit.  If, 
however,  they  are  clearly  impertinent^  the  Court  is 
bound  to  strike  them  out  at  once,  but  if  it  be  doubtful, 
they  must  be  left  for  further  consideration.  To  avoid 
the  mischief  of  expunging  matter  which  must  be 
brought  before  its  consideration  in  a  future  stage,  the 
Court  will  hold  its  hand,  and  the  General  Order  of 
the  Court  will  set  the  parties  right  in  point  of  costs  at 
the  hearing  (a). 

I  cannot  think  that  this  answer  is  scandalous,  and 
the  only  question  then  is,  whether  it  is  impertinent. 
If  that  point  be  doubtful,  it  would  be  dangerous 
expunge  passages;    besides,   the    bill  contains  inte 
rogatories  very  nearly  approaching  those  in  Itobson  y*. 
Lord  Brougham^  in  which  the  decision  turned  on  thi 
words  **  and  why:^^  here  we  have  words  nearly  equi^ 
valent,  viz.  **  for  what  reason.^ 

These  passages  excepted  to  may,  possibly,  be  of 
importance  on  the  question  of  costs  at  the  hearing, 
and  I  think  I  ought  not,  on  the  present  occasion,  to 
exclude  all  future  questions,  by  ordering  thein  to  be 
expunged.  On  the  whole,  I  do  not  conceive  that  there 
is  any  scandal  in  this  answer. 

I  cannot  help  regretting,  that  so  much  time  should 
have  been  occupied  in  a  discussion  as  to  the  relevancy 
of  ten  or  twelve  lines  of  an  answer  (Jb). 

(a)  122d  Order  of  8tb  May  t,  17.,  the  practice  of  excepting 
1845.  for  impertinence  is  abolUhed. 

(b)  By  the  15  &  16  Vic.  c.  86- 
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1849. 


MariA  13,  14, 
12. 

MORGAN  ».  MORGAN.  tu,^^'1^1\^ 

May  2.  8.  25. 

X'    ^  1850. 

xiE  testator,  Robert  Morgan^  by  bis  will,  dated  in        May  i. 
1834,  bequeatbed  to  bis  widow,  Maria  Morgan         "i'  ^^' 

(now  Maria  Pulman\  a  life  interest  in  bis  personal  ^y  *"»  ^«^U 
^^„-      -        .      ,  1  .  1    •.    .  the  testator 

esro.^,  m  terms  wmch  it  is  unnecessary  to  set  out,  gave  his 
but    nrhich  gave  rise  to  a  question  wbetber  sbe  was  J^>dowalife 

..    -,  ,  _         ,__  __  interest  m  his 

^^^itled  to  enjoy  tbe  testators  leaseholds   and  long  personal 
"miiities  in  specie.  ^**^l^  ^^'^'^ 

*  consisted 

partly  of  leasc- 

The  testator  died  in  February  1835,  and  bis  will  annuitres  the 
^"'^^    proved  by  bis  widow,  and  hj  Pulman  and /Jeeve,  incpmeof 
wHo    were  bis  executors.     After  tbe  testator's  deatb,  widow  en- 
diflFerences  took  place  between  tbe  testator's  children  J^^^;  A^^^^ 

-^^     1.         •••  1    .  1  ,  .II   was  filed  by 

■^^ci    iiifl  widow,  their  step-mother,  who  was  entitled  the  remainder- 
^^^  her  life  to  the  residuary  estate.  The^lT 

(who  was  an 

The  differences  related  partly  to  an  alleged  non-  the^other  eT- 

P^ynQcnt  of  certain  legacies  and  annuities.     The  trus-  ccutors,  rais- 

^^«    and  tbe  widow  appeared  to  have  been  desirous  ^lon  as  to  "he 

**^^t  the  testator's  estates,  real  and  personal,  including  enjoyment  in 

the  household  furniture,  should  be  sold  and  in-  the  hearing,  it 

;    but    the   Plaintiffs,   the   chUdren,    by  their  wasdeter^ 

g^*.    ,  /  mined,  that 

^^*^citor,  thereupon  stated,  that  they  were  advised  that  the  widow 
^^    trustees  had  no  power  to  sell  either  the  real  or  Jjt^a  to  enjoy 
^^^^»onal  estate  of  the  testator,  and  gave  notice  to  the  the  lon^  an- 
*^*5citor8  of  the  trustees  and  executors  not  to  sell  all  specieVbut 
^^   any  part  of  such  estates.     In  July  1836,  this  bill  nothing  was 

determined 
was  as  to  the 
leaseholds, 
^^  v^ecomiti  were  directed.    Held,  that  the  widow  could  not,  on  further  directions, 
^^^harged  with  the  excess  of  the  rents  of  the  leaseholds  beyond  the  income  arising 
^^^  the  fund  which  would  have  been  produced  by  their  sale. 
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was  filed  by  the  children,  charging  that  the  sale  of  t:lie 
Great  Staughton  estate,  or  of  the  household  fumituz-e^ 
plate,  linen  and  china,  or  of  the  other  freehold,  copjr- 
hold,  customary  and  leasehold  estates,  or  any  of  tbecny 
was  wholly  unnecessary,  and  would  be  injurious  to  t  l^c 
interests  of  the  Plaintiffs,  and  ought  to  be  restrain  ^^ 
by  the  injunction  of  the  Court.     The  bill  contained  -^^^ 
charge  or  statement  respecting  the  long  annuities 
which  the  Plaintiffs  were  entitled,  nor  any  complai 
respecting  the  leasehold  estate,  of  which  the  wid 
was  in  possession,  as  tenant  for  life;  nor  did  it  se^^^ 
to  charge  the  widow  with  any  excess  of  income 
ceived  by  her.    The  bill  stated,  that  the  vridow,  Pu 
man  and  Reeve^  had  entered  into  possession  and  recei 
of  the  rents  and  profits  of  the  copyhold  and  leasehol 
described.     It  prayed  the  usual  general  accounts, 
the  clear  residue  might  be  laid   out   at   interest 
secured,  for  relief  respecting  the  specific  gifts  to 
of  the  Plaintiffs,  for  an  injunction  to  restrain  the 
tees  and  executors  from  selUng  or  mortgaging  any 
the  freehold,  copyhold,  customary  or  leasehold 
of  the  testator,  or  permitting  any  sale  or  mortga^^fe 
thereof,  and  for  a  Receiver. 


it 

iW 


■c- 

I. 


id 


f 


The  answers  stated,  that  the  testator's  personal  est^L.  fe 
consisted,  in  part,   of  long  annuities,  and  set  forth  t  ^e 
leasehold  estates  of  which  he  was  possessed ;  and  tb  ^ 
admitted,   that   the   widow,   Pulmany  and  Seeve,  en- 
tered into  and  were  in  possession  of  the  freehold,  copy- 
hold, and  leasehold  estates,  but  the  widow  said,  that 
she  chiefly  received  the  rents  and  profits  of  the  said 
estates ;  —  and  that  Pulman  and  Reeve  had  permitted 
her  to  receive  the  rents  and  profits  of  the   real  and 
personal  estate  for  her  own  use,  and  that  she  was  now 
receiving,    under  the   control   of  Pulman  and  i?<ew, 
the  rents  and  profits  of  tlie  real  and  leasehold  estates 

for 
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for  the  1186  of  herself  and  the  other  parties  interested        1849. 
under  the  testator's  will  VT^^^ 

f. 
The  bill  was  not  amended,  and  the  cause  came  on      M<>»oah. 
for  hearing  upon  these  pleadings.     At  the  hearing,  the 
pincipal  question  was,   whether  the  widow  was  en- 
tilled  to  the  income  of  the  long  annuities,   and  ao-^ 
ooiding  to  the  representations  of  Counsel,  nothing  was 
then  aaid  as  to  the  leaseholds.  By  the  decree,  dated  the 
SSid  of  July  1838,  the  usual  accounts  of  the  personal 
estate  not   specifically  bequeathed   possessed    by   his 
widow,  JPldman,  and  Reeve^  were  directed  to  be  taken, 
sod  the  clear  residue  was  to  be  ascertained  and  paid 
nito  Court.     There  was  a  general  inquiry  as  to   the 
teetitor^s  freehold,  copyhold,  and  leasehold  estates,  and 
the  Defendants  were  ordered  to  transfer  into  Court  the 
long  annuities,  which  were  ordered  to  be  sold,  and  the 
pvodnee  to  be  invested  in  3  per  cents.     The  Master 
^nu  to  inquire,  how  much  had  become  due  for   the 
long  annuities  from  the  end  of  one  year  after  the  tes-* 
tatcr's  death,  and  what  would  have  been  the  amount 
of  ^vidends  and  interest  which  would  have  accrued 
^nd  become  due  on  the  3  per  cent,  annuities  which 
Bhoold  be  purchased  with  the  produce  of  the  long 
annuities,  in  case  the  same  had  been  sold  by  the  ex- 
^^tors  and   invested   at  the  expiration  of  the  year. 
The  Master  was  also  to  inquire,  whether  any  part  of 
^  personal  estate  not  specifically  bequeathed  remained 
i>o^d,  and  why,  and  that  the  same  should  be  sold 
with  the  approbataon  of  the  Master.     There  was  no 
d^tvection  to  take  any  account  of  the  leaseholds,  or  of 
the  rents  of  the  leasehold  estates,  constituting  part  of 
ibe  testator's  residuary  estate  ;  nor  were  such  leaseholds 
flUaded  to  or  affected  by  the  decree,  any  otherwise  than 
«f  tbey  might  be  comprised  in  the  general  term  *^  per- 
0O8al  estate  not  specifically  bequeathed.** 

The 
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The  parties  proceeded  in  the  Master's  Office,  and  J 
the  Master  made  his  general  report  on  the  15th  of 
Fehruary  1849.  In  taking  the  account  of  the  personal 
estate  not  specifically  bequeathed,  the  Master  induded^^ 
the  rents  of  the  leasehold  estates,  and  stated  th^^ 
particulars  of  them,  and  that  thej  had  been  sold,  vitl^^ 
the  exception  of  one  part,  the  sale  of  which  bad  becK^.^ 
postponed. 


The  cause  now  came  on  for  further  directions,  whec:  -s^ 


Mr.  Roupell  and  Mr.  Bird,  for  the  Plaintiffii,  aski 
that  the  rule,  which  at  the  hearing  of  the  cause 
been   applied  to   the  long  annuities,   might  now 
applied  to  the  leaseholds,  and  that  it  might  be 
tained,  what  thej  would  have  sold  for  at  the  end 
one  year  after  the  testator's  death,  and  what  3 
cent  stock  the  produce  would   have  purchased, 
that  the  widow  might  be  charged  with  the  excess 
the  rents  above  the  dividends  which  would  have  been 
received  from  the  dividends  of  such  stock. 


of 
€r 
4 
of 


They  argued,  that  the  decree  had  determined  that 
the  widow  was  not  entitled   to   enjoy  the   perishable 
property  in  specie^  and  that,  therefore,  she  was  now 
bound  to  account  for  the  excess  of  income  which  she 
had  received  in  respect  of  the  leaseholds. 

Mr.   Turner  and  Mr.   Greene,  contri,   for  Mr.  and 
Mrs.  Pulman,  argued,  that  the  point  had  never  been 
raised  by  the   pleadings,  and  that  the  rights  of  thf 
Plaintiffs  had  been  settled  by  the  decree,  the  operatior 
of  which  could  not  be  extended  on  further  directior 
They  dwelt  on  the  hardship  of  making  a  party  in  ^ 
innocent  enjoyment   of  property  liable,  after  a  la 
of  years,  and  where  no  adverse  claim  had  been 

sc 
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serted  until  after  so  long  an  interval,  to  refund  monies 
expended  in  their  maintenance.  Thej  observed,  that 
the  bill  itself  adopted  the  widow's  view,  by  praying 
an  injunction  to  restrun  the  sale  of  the  leaseholds. 

Mr.  Lhyd  for  Reeve,  the  other  executor. 

Mr.  Boupell,  in  reply,  pointed  out,  that  the  widow 
had  not  been  charged  in  respect  of  her  beneficial  in- 
terest, but  together  with  Mr.  Pulman  and  Mr.  Reeve  as 
executors ;  and  he  argued  that  under  the  directions  in 
the  decree  to  sell  the  personal  estate,  the  leaseholds 
were  included. 

The  Master  of  the  Bolls. 

The  question  is,  whether  what  is  asked  can  be  done 
at  this  time,  in  the  absence  of  any  special  charge  in  the 
bill,  or  direction  or  enquiry  contained  in  the  decree,  but 
merely  on  the  result  of  the  accounts.  I  am  strongly 
inclined  to  think  that  I  cannot  now  do  it ;  and  that  it 
was  a  matter  which  ought  to  have  been  charged  in  the 
biU. 


1849. 


Morgan 

MOROAJI. 


It  appeared  by  the  answer  that  there  were  lease- 
holds, and  the  Court,  at  the  hearing  of  the  cause,  might 
therefore  have  directed  special  enquiries  respecting 
them  if  it  had  been  asked. 


After 


Note.— Sec  Garland  v.  Lit* 
tleumod,  1  Beavan^  527. ;  Cooper 
y.  TowTuend,  Lds.  Just,  29th 
April  1852  ;  Green  v.  Sadlei/, 
7  Beav.  278.;  Hynet  v.  Red-' 
ington,  1  Jonei  f  Lot,  598. ; 
Tkompton  v.  Cooper,  I  Colfy,  85.; 
Stratford  v.  Bitxon,  10  Beao.  25. ; 

Vol.  XIIL  G 


Le  Grand  v.  Whitehead,  I  Ruu. 
309. ;  Wilson  r.  Metcalfe,  1  Ruu. 
530. ;  Clarke  v.  Johnson,  2  C,  P. 
Cooper  {Cot,)  220.  ;  Turner  v. 
Turner,  1  Jac.  Sp  >K.43.;  Frank- 
lin V.  Beamish,  2  MoUoy^  383.; 
Travers  v.  Toumtend,  1  MoUot/, 
496. 
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1849.  After  the  judgment  had  been  delivered,  the  caae  of 

Morgan      ^^^hfi^^  ▼•  Baker  {a)  was  referred  to,  and  the  Master 
9.  of  the  Brolls  thereupon  allowed  the  case  to  be  me&>- 

tioned  again. 

April  21.  The  case  came  oh  again,  when  LichjMd  y.  Baker 

was  again  referred  to  as  an  authority  for  charging  the ; 
executrix,  and  the  decree  was  produced,  but  it  appearedJE^^xd 
to  have  been  made  by  consent. 

Mr.  Rogers  {amicus  curiai)  said,  he  recollected  ♦^f  *-  ^rr  jif 
the  consent  related  only  to  the  amount  to  be  paid,  an»  ^nc/ 
which  was  given  to  avoid  the  expense  of  taking 
account. 


J%e  Master  of  the  Rolls  said,  that>  as  the 
appeared  to  have  been  made  by  consent,  he  could  no/ 
regard  it  us  a  deliberate  judgment  of  Lord  CbMrnAftm. 


On  the  25th  of  May,  1840,  thd  Master  of  the 
Rolls  discharged  the  order,  confirming  the  report,  and 
gave  liberty  to  the  Defendants  to  carry  in  objections 
to  the  Master*s  report  as  regarded  the  lfil2L  ds.  Od. 
foi  the  rents  of  the  residuary  leasehold  estates. 

This  was  done,  and  the  Master  made  a  further 
report  on  the  31st  of  Jufyy  1849,  whereby  he  found 
the  account  of  the  rents  to  be  1,812/.  9*.  Orf.,  and  sub- 
mitted the  question  arising  between  the.  tenant  for  life 
and  those  in  reversion  to  the  judgment  of  the  Court. 

The  report  was  confirmed  on  the  2nd  of  November, 
1849,  but  the  Defendants  filed  exceptions  to  the  report, 
although  they  had  carried  in  no  objections. 

On 

(a)  2  Beavan,  488.  n. 
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On  the  1st  of  May^  1860,  the  exceptions  came  on, 
i^hen  the  objection  was  taken,  and  they  were  ordered 
to  stand  over,  with  liberty  to  the  Defendants  to  make 
such  application  as  they  might  be  advised. 

The  Defendants  presented  a  petition  to  discharge 
the  orders  confirming  the  report,  and  to  be  discharged 
from  the  rents,  and,  if  necessary,  a  reference  back  on 
the  subject.  • 

On  the  19th  oiJuly  1850,  the  exceptions  and  petition 
came  on,  when  they  were  ordered  to  stand  over  to 
enable  the  Defendants  to  present  a  petition  of  rehearing. 

The  petition  of  rehearing  was  accordingly  presented, 
and  the  cause  reheard.  The  report  of  it  will  be  found 
in  14  BeavaUy  72. 
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LICHFIELD  t;.  BAKER. 


Before  Lord 
Cottenham. 

1840. 

Nov,  23, 24, 

25. 


rriHE   testator,  John  Bakery  made  several  specific  A  testator 
-*•   bequests  of  consols,  reduced  and  4  per  cent  stock,  P^^^^essed  of 

*  ^  ...  sums  in  va- 

which  he  described  as  standing  in  particular  names,  rious  stocks 

xj^  and  of  long 
®  annuities, 
gave  certain  specific  and  general  stock  legacies ;  **  and  as  to  all  the  rest,  residue,  and 
remainder  of  his  estate,**  he  gave  to  his  widow  for  life.  And  after  her  decease  he 
bequeathed  ^  it  *■*  as  follows  :  —  He  then  gave  various  general  stock  legacies,  and 
whatever  then  might  be  remaining,  after  the  above  mentioned  divisions  had  been 
made,  he  gave  to  the  Plaintiffs.  Held,  that  the  widow  was  not  entitled  to  enjoy 
the  long  annuities  in  tpede, 

A  tenant  for  life  was  wrongfully  permitted  to  enjoy  a  perishable  property  in 
specie.  The  executor  died,  and  the  tenant  for  life  then  proved  the  will,  and  con- 
tinued to  receive  the  income.  On  a  bill  against  the  representatives  of  the  executor 
and  the  tenant  for  life,  which  contained  no  special  charge,  and  after  the  common 
decree :  Held,  that  in  such  a  suit  a  legatee  could  not  be  made  to  refund  over-pay- 
ments voluntarily  made  by  the  executor,  and,  secondly,  that  the  tenant  for  life  must 
account  for  the  surplus  income  receiveid  by  her  after  she  had  proved  the  will,  but 

not  for  that  received  before. 

-  -    -  -    - 1 

Note.  —  This  case  is  reported  in  consequence  of  the  accuracy  of 
the  note  in  2  Bcavan^  488.  having  been  questioned.  >4 

Gg  2 


Bakbr. 
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1840.        He  then  proceeded  to  give  some  general  stock  legacies 
£^^^^^     in  this  form :  "  I  bequeath  to  my  brother  the  sum  of 
0.  1|500/.  stock  in  the  3  per  cent,  reduced  annuities."  He 

then  proceeded :  — 

'^And  as  to  all  the  rest^  residue,  and  remamder 
of  my  estate,  whatsoever  and  wheresoever  it  may  be, 
whether  real  or  personal,  and  not  herein  ^ven  and 
disposed  of,  after  payment  of  my  debts,  legacies,  &c., 
I  do  hereby  give  and  bequeath  the  whole  to  my  wife, 
Elizabeth  Baker,  to  and  for  her  own  use  and  benefit 
during  her  life,  and  after  her  decease  I  give  and  be- 
queath it  as  follows  :  to  my  brother,  the  Rev.  Robert 
Baker,  I  give  for  ever  2,000/.  stock  in  the  3  per 
cent,  reduced  annuities ;  to  his  wife,  Sarah  Baker,  I 
give  for  ever  1,000/.  stock  in  the  3  per  cent  reduced 
annuities." 

He  gave  a  number  of  other  stock  legacies  in  the  same 
form,  and  he  proceeded  as  follows :  —  **  And  what- 
ever there  may  be  remaining  after  the  above-mentioned 
divisions  have  been  made,  I  give  and  bequeath  the 
same  to  my  brother  and  sister,  viz.,  the  Rev.  Robert 
Baker  and  Isabella  Lichfield  Baker,  during  their  lives, 
to  be  equally  divided  between  them;  and  after  the 
death  of  either  of  them,  I  give  the  whole  to  the 
survivor  during  his  or  her  life,  and  after  the  death  of 
both  I  bequeath  to  my  brother's  wife,  Sarah  Baker, 
5001.  stock  in  the  new  4  per  cent,  annuities,  for  ever, 
and  the  remainder  to  my  two  cousins,  viz.,  John  Read 
Lichfield  and  Coventry  Lichfield,  to  be  divided  equally 
between  them  ;  and  I  do  ordain,  constitute,  and  appoint 
my  said  wife,  Elizabeth  Baker,  and  my  brother-in-law, 
William  Roberts,  executors  of  this  my  last  will  and 
testament." 

The 
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The  testator  died  in  1824^  and  Roberts  alone  proved 
Jie  will.  The  testator^  at  his  death,  was  possessed  of 
),000/.  consols,  8,000/.  reduced  annuities,  1,500/.  3| 
)er  cent,  reduced  annuities,  1,500/.  new  3^  per  cent, 
annuities,  and  80/.  long  annuities. 

Roberts  died  in  1832;  and  thereupon  Mx^  Bakery 
he  widow,  proved  the  will. 

In  June  1837,  John  Read  Lichfield  and  Coventry 
'Lichfield,  who  had  been  made  aware  that  part  of  the 
state  consisted  of  long  annuities,  filed  this  bill  for 
n  account  of  the  estate  of  the  testator,  and  that  the 
lear  residue  might  be  ascertdned,  but  it  contained  no 
negation  or  prayer  in  respect  of  the  long  annuities. 
Che  Defendant,  Mrs.  Elizabeth  Baker,  put  in  her 
nswer,  and  agun  stated,  that  part  of  the  residuary 
state  consisted  of  long  annuities.  The  Plaintiffii 
mended  their  bill,  but  made  no  addition  in  respect 
»f  the  long  annuities,  and  in  March  1838,  the  common 
lecree  was  obtained  to  take  the  accounts  and  ascertain 
he  residue. 
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1840. 


LiCHnELD 

Bakbr. 


The  Plaintiffs  insisted  before  the  Master,  that  the 
(ridow  was  not  entitled  to  enjoy  the  long  annuities 
n  specie,  and  that  they  ought  to  have  been  converted 
Qto  consols,  the  income  of  which  alone  ought  to  have 
leen  paid  to  the  tenant  for  life.  The  Master  con- 
idered  that  he  had  no  authority  to  enter  into  the 
[uestion,  but  he  stated  the  point  in  his  report. 

When  the  cause  came  on  for  further  directions, 
jord  Langdale  decided,  that  the  widow  was  not 
intitled  to  enjoy  the  long  annuities  in  specie,  but  he 
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in  order  that  the  profeaaion  may  know  on  what  view        1840. 
to  act 

Four  cases  have  been  relied  on,  namely,  Alcock  v, 
Sloper(a)i  Collins  v.  ColHns{b\  Bethunev.  Kennedy  (c)^ 
and  Picker in(f  v.  Pickering  {dy  I  have  looked  at  them 
all,  and  find  in  every  one  some  peculiarity  which  led 
to  those  decisions,  and  which  are  not  to  be  found  in 
this  case. 

In  Alcock  V.  Sloper  the  testator  gave  the  residue  of 
his  real  and  personal  estate  to  his  executors,  in  trust 
for  his  wife  for  life,  and  after  her  decease  to  sell  the 
leaseholds;  and  he  directed  an  auctioneer  should  be 
employed  ^^to  convert  the  whole  of  his  estate  and 
effects  into  money,  and  to  distribute  the  same"  in 
manner  stated.  There,  the  property  was  not  to  be 
sold  until  after  the  expiration  of  the  life  estate.  It 
would,  therefore,  have  to  remain  in  specie  till  after 
the  death  of  the  widow,  who,  in  the  meanwhile,  would 
be  entitled  to  enjoy  it  in  specie. 

In  Collins  v.  Collins^  the  testator  gave  his  wife  all 
his  property  **  in  every  shape,  and  without  reserve, 
and  in  whatever  manner  it  was  situated,  for  her  natural 
life ;  and  at  her  death  the  property  so  left,"  to  other 
persons.  It  is  not  possible  to  shew  more  distinctly 
that  the  wife  was  to  enjoy  the  property  in  the  shape 
in  which  it  then  was. 

In  Bethune  v.  Kennedy^  there  was  a  ^ft  of  all  the 
testatrix  possessed  in  the  funds,  or  leasehold  estates,  to 

her 

(a)  2  Myl  <$•  if.  699.  (<0  2  Bean.  31.,  and  4  Myl.  ^ 

\h)  2  MyU  4-  K.  703.  CV.  289. 


(c)  liM>/.4-Cr.  114. 


GgA. 
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1840.  her  siBters  for  life.     That^  therefore,  was  the  case  of 

£J^^|^  a  specific  gift  of  property  in  the  funds,  and  not  of  a 

V.  life  interest  in  a  residue. 


Baker. 


In  Pickering  v.  Pickering,  the  gift  was  of  **  all  the 
interest,  rents,  dividends,  annual  produce  and  profits, 
use  and  enjoyment,  of  all  my  estates  and  effectB,'*  to 
his  wife  for  life,  with  a  gift  over,  after  her  death,  o 
all  the  rest  and  residue.     She  was  not  tenant  for  lif( 
of  a  residue,  but  of  all  his  estates  and  eifects,  real  am 
personal,  and  she  was  to  enjoy  for  life  all  the  interes 
rents,  dividends,  annual  produce  and  profits ;  and  afte 
her  death,  then  comes  for  the  first  time  the  use  o 
the  word  ^^  residue."    If  that  case  was  rightly  decided^ 
it  is  not  to  the  present  purpose. 

In  this  present  will,  there  are  three  specific  ^fts  of 
stock,  and  others  which  are  not  specific,  being  of  so 
much  stock,  and  then  comes  the  residue  clause :— ''  All 
the  rest,  residue,  and  remainder  of  my  estate,  what- 
soever and  wheresoever  it  may  be,  whether  real  or 
personal,"  &c.,  I  give  "  the  whole  to  my  wife,  Elizabeth 
Bakery  to  and  for  her  own  use  and  benefit,  during 
her  life,  and  after  her  decease  I  give  it  as  follows: 
to  my  brother,  the  Rev.  Robert  Baker,  2,0007.  stock 
in  the  3  per  cent,  reduced  annuities,"  &c  Now  the 
antecedent  to  ^'  it "  is  the  rest,  residue,  and  remainder. 
Therefore,  to  all  intents  and  purposes,  she  is  tenant 
for  life  of  a  residue,  and  not  of  the  property  remaning 
in  the  same  state  as  at  the  testator's  death.  The  sub- 
sequent legacies  are  not  specific  gifts  of  stock,  but 
are  general  gifts  of  legacies  of  3  per  cents.  The  effect 
is  that  there  is  a  residuary  gift  to  the  widow  for  life, 
and  after  the  death  of  the  tenant  for  life  general  lega- 
cies of  stock  are  given,  and  the  residue  is  given  over  to 
certain  other  persons. 

I  must 
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I  must  dismiss  the  appeal  of  Elizabeth  Baker  with       1840* 
costs.  J"^^"^^^ 

LiCHFIBLD , 

A.  „  «..  P.^..  .0  *,  wia.,  prio.  .0  u,.  ^u.     »-• 

of  Roberts^  it  appears  that  no  case  is  made  upon  the  n 
record  against  Boberts^s  executors,  and  the  Master's  re- 
port finds  that  nothing  is  due  from  them.  I  therefore 
cannot  charge  them,  nor  can  I  charge  the  widow,  for 
I  consider  that  by  a  common  bill  to  administer  an 
estate,  a  legatee  cannot  be  made  to  refund  over-pay- 
ments voluntarily  made  by  an  executor. 

But  as  to  the  subsequent  payments,  I  am  of  opinion 
Ihat  when  the  widow  proved  the  will,  she  became  fixed 
and  chargeable  with  the  receipt  of  the  long  annuities, 
and,  being  unable  to  discharge  herself,  she  must  be 
therefore  held  responsible  from  that  time ;  for  such  a 
purpose  I  think  the  bill  was  properly  framed. 

Decreb. 

Decree  reversed  so  far  as  it  refuses  the  restoration  of  the  excess 
of  income  retained  by  Defendant,  Elizabeth  Baker,  since  the  death 
of  Rofteris,  and  refer  it  to  the  Master  to  take  the  account,  &c  — 
Mr.  Rogers'  note. 

The  decree  was  thus  drawn  up :  —  By  consent  of  Plaintiff  and 
Defendant  Elizabeth  Baker,  it  is  ordered,  that  she  be  at  liberty  to 
pay  291/.  U,  Sd.  into  the  Bank,  "  being  the  amount  of  surplus  in- 
come which  it  is  admitted  by  the  said  parties  has  been  received  "  by 
her,  '*  since  the  period  when  the  conversion  of  the  Long  Annuities 
should  have  been  made,  viz.  the  22d  day  of  November  1832,  the  day 
on  which  Elizabet/i  Baker  proved  the  testator's  will." 

The  amount  was  ordered  to  be  invested,  and  the  dividends  paid  to 
Elizabetk  Baker  for  life. 
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1851. 


March  7.  38. 


WILLIS  V.  CHILDE. 


Exceptions 
for  insuf- 
ficiency were 
heard  before 
the  Court  in 
the  first  in- 
stance, under 
Sir  G.  Turner's 
act ;  the  costs 
of  those  al- 
lowed were 
set  off  against 
those  dis- 
allowed. 


npHE  Plaintiff  took  fiftj-two  exceptions  to  the  D 
-^    fendant's  answer  for  insufficiency^  and  they  ca 
on  for  argument  before  the  Court,  in  the  first  instan< 
under  .13  &  14  Vict.  c.  35,  s.  27.  {Turner's  Act.) 

Mr.  Turner  and  Mr.  Renshaw  for  the  Plaintiff. 

Mr.  Lloydy  contra^  for  the  Defendants. 


Seventeen  of  the  exceptions  were  allowed^  one 
over-ruledj  and  the  remaining  thirty-four  were  a 
doned. 


Under  these  circumstances  a  question  arose  as  to  -the 
costs  of  the  exceptions. 

The  Master  of  the  Bolls  said  he  would  enquire  ^ 
to  the  practice. 


March  28. 


The  Master  of  the  Bolls. 

I  have  made  enquiries  of  the  Masters  and  Begistr*^^' 
but  I  cannot  find  that  there  is  any  certam  rule  wl:^'^ 
some  exceptions  are  allowed  and  some  disallowed,  ^X'be 
general  impression,  however,  is,  that  the  costs  ar^  At- 


tributed according  to  the  event. 


3Il 


Note.  —  See  61st  Lord  Bacons  Orders,  Beames*  Orders,  28.  sflrf 
Sanders's  Orders,  117.  ;  28th  Order  of  1828,  Ord,  Can.  16.;  M 
Order  of  December  1833,  Ord.  Can.  49.  ;  1  DanieWs  Pr.  745.; 
1  SmUh's  Pr.  395. ;  and  see  Stent  v.  Wickens,  5DeG.^S.38i^ 


CASES  IN  CHANCEBY.  456 

Mr.  Uoyd.     Then  thej  will  be  apportioned.  1851. 

WlLUS 

The  Masteb  of  the  Bolls.     Yes ;  the  costs  of  the  v. 

exceptions  which  are  allowed  will  be  set  off  against  the       Childb. 
others. 


Note.  —  It  does  not  appear  that  any  order  was  drawn  up. 


In  re  BEBBY.  DeX%2, 

T^HE   Petitioner,    Charlotte  Harriet  Pridgeon,  was  Order  made 
entitled,  nnder  will  of  Susannah  Berry ^  to  one-  of  the  Rolls, 

fourth  share  of  a  residue  (being  770/.  155.  4d.  Consols).  ^r?;^>"?  ^^ 

•  -,       .    ,    dividends  of  a 

She  attained  twenty-one,  but  was  of  unsound  mmd,  sum  in  Court 

though  not  so  found  by  inquisition,  and  was  now  living  ^lo'^S*"?  ^  * 

with  her  father,  who  was  alleged  to  be  unable  to  main-  sound  mind, 
^  .     1  thou2h  not  so 

taua  her.  ^^^d  by  in- 

quisition, to 

The  executors  having  transferred  the  770/.  15*.  4d.  fatfer  for^he? 
consols  into   the   name   of  the   Accountant    General,  maintenance, 
under  the  10  &   11  Vict.  c.  96.,  a  petition  was  pre- 
sented for  payment  of  the  dividends  to  the  Petitioner's 
father  for  her  maintenance. 

Mr.  Moxouy  for  the  executors,  called  the  attention 
of  the  Court  to  the  fact,  that,  the  Petitioner  being 
of  unsound  mind,  it  might  be  a  question,  whether 
the  order  ought  not  to  be  made  by  the  Lord  Chan- 
cellor sitting  in  lunacy,  and  not  by  the  Master  of  the 
Bolls ;  but  he  stated,  that  he  had  been  informed  that 

the 
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1849.  the  Vice-chancellor  Kniffht  Bruce  had  made  Bimilar 

^^T^^^^  orders  (a\ 

In  re  ^  ^ 


Berry. 


The  Master  of  the  fioLLS  sud  he  would  read  the 
affidavits  and  consider  whether  he  could  make  the 
order. 


Dec.  22.  The  MASTER  of  the  BoLLS  ordered,  that  the  divi- 

dends to  accrue  due  on  the  residue  of  the  suui  of 
7702.  15^.  4cf.  3  per  cents.,  after  payment  of  the  costs, 
"  should  be  paid  to  Augustus  Frederick  Pridgeouy  the 
Petitioner's  father,  for  the  maintenance  of  the  Pe- 
titioner until  the  further  order  of  the  Court."  (ft) 

(a)  See  WWdmon  v.  Letch,  2  {b)  Reg.  Lib.   1849,  A.,  foU 

C.  P.  Cooper,  195.  and  the  fol-      305. 
lowing   cases,    and    Conduit  v. 
Soane,  5  Myl ^  Cr.  111. 
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1830. 


APPENDIX.  jvb,.  10. 

1834. 

Aug.  6. 
1835. 

FEWr.  GUPPY..(a)  &.**8. 

GUPPY  V.  FEW.  juiy^' 

Aug.  4. 
npHREE  patents  for  refining  sugar  were  granted  to  Where  a  De- 
-*-    Mr.  Howardy  which  were,  on  the  16th  of  Septem*  ^^  t^ssesSon 
Jerl816,  assigned  to  the  Plaintiff  Mr.  i^w  (a  solicitor)  documents 

belonging  to 
on  his  client  or 

cestui  gue 
(a)  This  case,  though  unreported,  is  often  referred  to.    See  trusty  a  pro- 

Wigramon  D'ucoDery,  245^  Hare  on  Discovery,  124.,  and  9  Simons,  27.  duction  will 

not  be 
ordered  in  their  absence  (per  Sir  L,  Shadwelt),    But  where  an  action  at  law  Is 
brought  by  a  trustee  by  the  direction  and  for  the  benefit  of  the  cestui  que  trust, 
such  trustee  is  bound  to  produce  all  the  documents  to  the  same  extent  as  if  he 
had  not  only  the  legal  but  also  the  beneficial  interest.    (Per  Lord  Lyndhursty 

A  bill  of  discovery  was  filed  in  aid  of  a  defence  to  an  action  at  law,  which,  at 
the  hearing  of  the  cause,  the  Pltuntiff  had  liberty  to  bring :  Held,  that  the  De- 
fendant was  not  bound  to  produce  letters  or  documents  relating  to  the  trial, 
written  preparatory  to  the  action  at  law  or  the  suit.  (Per  Lord  Lyndhurst  and 
^\t  L.  SluidweU). 

Where,  at  the  hearing,  the  bill  is  retained,  and  liberty  is  given  to  the  Plaintiff  to 
establish  his  right  at  law,  it  is  not  the  practice  to  direct,  by  the  order,  a  production 
of  books  and  papers  in  the  parties'  possession  relating  to  the  matters,  nor  to  give 
leave  to  the  Defendant  to  file  a  bill  of  discovery  in  aid  of  his  defence.  The  rule 
is  the  same  when  the  order  directs  certain  admissions  to  be  made  on  points  not 
in  controversy,  but  it  is  different  in  the  case  of  an  issue  being  directed.  (Per  Sir 
C.CPepys). 

Where,  at  the  hearing,  liberty  is  eiven  to  a  party  to  establish  his  right  at  law,  the 
Defendant  must  obtain  the  leave  of  the  Court  to  enable  him  to  file  a  .bill  of  dis* 
covery.    (Per  Sir  C.  C,  Pepys  and  Lord  Lanadale), 

Where  an  action  is  brought  in  the  name  of  a  party  having  the  legal  title,  a  bill  of 
discovery  in  aid  of  the  defence  must  be  filed  against  that  party  alone.  (Per  Lord 
Lyndhurst), 

A  Defendant  filled  the  character  of  solicitor  only,  and  afterwards  the  double 
character  of  trustee  and  solicitor  for  others :  Held,  that  he  was  bound  to  produce 
all  the  documents  and  communications  between  him  and  his  client,  except  those 
which  had  taken  place  pending  the  litigation.    (Per  Lord  Lyndhurst), 

A  bill  of  discovery  insisted  on  the  invalidity  of  a  patent,  on  the  ground  that  it 
had  been  assigned  to  more  than  five  persons,  and  prayed  a  production  of  the  docu- 
ments, &c.,  "  relating  to  the  matters  aforesaid :"  Held,  that  the  Defendants  were 
bound  to  produce  those  documents  only  which  related  to  that  point,  and  were 
entitled  to  seal  up  such  parts  as  related  to  other  matters.    (Per  Lord  Lyndhurst), 
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1830.  on  certain  trusts.  The  first  bill  was  filed  bj  Few^  and 
his  cestuis  que  trusty  complaining  of  the  infinngement  of 
the  patents  by  the  Defendants  Messrs.  Chippy ^  and  seek- 
ing an  account  of  the  profits  made  by  the  use  of  the 
patent. 

The  Defendants,  by  their  answer,  alleged,  that  the 
patents  were  void,  in  consequence  of  the  insufficiency 
of  the  specification;  and  also  that  they  had  become 
void  by  having  been  assigned  to  more  than  five  penonBi^ 
contrary  to  the  usual  condition  contained  in  patents^ 
restricting  such  assignment  to  more  than  five  persons^ 
and  ^^on  various  other  grounds,"  which  were  not  spe- 
cified. No  evidence  was  entered  into  on  either  side: 
but  the  cause  came  on  for  hearing  on  the  10th  of 
November  1830,  upon  certain  admissions,  when  the 
Master  of  the  Rolls  (Sir  John  Leach)  ordered,  that 
the  bill  should  be  retained  for  three  years,  with  liberty 
for  the  Plaintiff  Few  to  bring  an  action  at  law,  touch- 
ing the  matters  in  question.  The  Defendants  were 
to  admit  that  Few  was  the  assignee  of  the  patentsi  and 
that  they,  the  Defendants,  had  used  the  prooenes 
described  in  the  patents,  and  Few  was  to  produce  at 
the  trial  the  several  deeds  mentioned  in  the  pleadingi» 
and  admit  their  execution.  And  in  de&ult  of  proceed- 
ings, the  bill  was  to  be  dismissed  with  costs ;  but  if 
the  Plaintiff  should  proceed,  further  directions  were 
reserved. 

Accordingly  in  Easter  term,  1831,  Few  alone  com- 
menced his  action  at  law  against  Messrs.  Guppy^  who, 
in  August  1831,  filed  their  bill  of  cUscovery  against 
Few  alone  in  aid  of  their  defence  at  law.  The  bill  in 
effect  insisted,  that  the  patents  had  become  void  by 
assignments  and  licenses  to  more  than  five  persons :  it 
charged  that  the  Defendant  bad  in  his  possession  books 

and 
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and  papers  "  relating  to  the  matters  thereinbefore  men-  1830. 

tioned,"  and  that  if  produced,  it  would  appear,  that  the  ^^^^^ 

grants  of  licenses  were  a  breach  of  the  proyisions  in  the  «. 

patents,  and  that  they  had  become  void ;  and  it  prayed  ®w«^'^« 
a  discovery  and  production  of  all  documents  **  relating 
to  the  matters  thereinbefore  mentioned." 

The  Defendant,  by  his  answer,  admitted  the  posses* 
sion  of  certain  assignments  and  licenses  of  the  patents, 
and,  by  his  third  answer,  he  admitted  the  possession  of 
divers  documents  relating  to  the  matters,  and  on  which 
the  question  arose.  They  may  be  conveniently  classi- 
fied as  follows :  — 

If irst.  Letters  received  and  letters  written  by  the 
Defendant  and  his  co-partners  (Messrs.  Pew  and 
Hamilton),  in  the  course  of  their  business  as  solicitors 
for  Mr.  Howard,  before  the  Defendant  Few  became 
interested  in  the  matters  in  the  bill  mentioned ;  that  is^ 
prior  to  the  16th  of  September  1816. 

Secondly.  Letters  received  and  letters  written  by 
the  Defendant  and  his  partner  subsequent  to  the  16th 
of  September  1816,  and  part  of  which  were  written  sub- 
sequent to  the  commencement  of  the  original  suit. 

Thirdly.  Papers  relating  to  the  preparing  and  ar- 
rangement of  the  brief,  case,  and  proofs  ip,  the  action 
at  law. 

Fourthly.  Diaries,  books,  &c  of  the  Defendant's 
house  of  business,  containing  entries  relating  to  the 
matters  from  which  their  bills  of  costs  were  prepared. 
Some  were  previous  to  September  1816,  and  some 
during  the  two  above-mentioned  subsequent  periods 
respectively. 

Fifthly. 


^60  CASES  IN  CHANCERY 

1830.  Fifthly.    Cases  and  opinions  of  Coonse!,  some         ^'t 

which  came  to  the  possession  of  the  Defendant  and         M 
co-partner  as  solicitor  to  Mr.  Howard. 

A  motion  was  now  made  before  the  Yioe-ChanceH^ ^ 
of  England  (Sir  L.  Shadwell),  that  the  Defendant 
produce  the  different  documents  mentioned  in  the 
dule  to  his  answer. 

Mr.  Knighty  Mr.   Treslovef  and  Mr.  Girdlestone^^^ 
support  of  the  motion. 

Sir  E.  B.  Suffden  and  Mr.  Bellasii,  contrd,  contei 
that  no  bill  of  discovery  ought  to  have  been  filed 
out  leave  of  the  Courts  and  that  it  was  not  too  lat«^  to 
make  the  objection. 

That  the  only  point  raised  by  the  bill  of  disco^^er^ 
was  the  forfeiture^  and  that  the  Plaintiffs  were  no^    eo* 
titled  to  a  discovery  of  matters  to  prove  a  forfeit  uiu 
That  the  Plaintiffs  were  not  entitled  to  the  product/on 
of  the  documents  in  the  absence  of  the  cestuis  fue 
trusty  or  to  the  production  of  those  which  came  into 
the  hands  of  Messrs.  Few  and  Hamilton  previous  to  the 
16th  of  September  1816,  as  solicitors  of  Mr.  Howard. 

The  Vice-Chancellor  (Sir  L.  Shadwell),  after 
stating  the  circumstances  of  the  case,  said  :  —  The  last 
answer  has  'set  forth  a  schedule  of  a  variety  of  docu- 
ments, and  the  question  which  arises  is,  whether  Mr 
Few  is  bound  to  produce  the  documents  which  caor 
into  his  hands  prior  to  the   16th  of  September  181 
when  he  became  a  trustee,  or  the  documents  which 
afterwards  had  in  his  hands  in  trust  for  other  persor 

It  appears  to  me,  that  this  case  does  shew 
strongly  the  necessity  of  applying  to  the  Court  1 
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filing  any  such  bill  of  discovery ;  for  it  seems  to  me^  1834. 
that  if  an  application  had  been  made  to  the  Master  of 
the  Rolls  at  the  hearing  of  the  cause,  who  was  in  pos- 
session of  all  the  circumstances  of  the  case,  and  had 
before  him,  not  only  Mr.  Fewy  but  the  cestuis  que  trust 
who  were^co-PlaintiiFs  in  the  subsisting  suit,  he  would 
then  have  heard  their  objections  to  produce  the  docu- 
ments required.  The  Master  of  the  Rolls  might  per- 
haps have  thought,  that  the  documents  ought  to  be 
produced  by  Mr.  Few,  but  then  the  cestuis  que  trust 
might  say,  that  they  were  theirs,  and  might  shew  that 
they  were  disconnected  with  the  action.  The  Master 
of  the  Rolls  might  have  ordered  the  documents  to  be 
produced,  but  he  would  first  consider,  in  the  presence 
of  all  proper  parties,  whether,  looking  to  all  the  cir- 
cumstances of  the  case,  they  ought  to  be  produced. 
But  here,  parties,  without  the  leave  of  the  Court,  filed 
a  bill  to  obtain  against  persons  not  now  present  a 
more  extended  right  than  they  obtained  agunst  the 
same  parties  at  the  hearing ;  and  they  insist,  without 
regard  to  what  the  cestuis  que  trust  might  say,  that  the 
documents  shall  be  produced.  I  cannot  think  that  this 
b  a  right  course  of  proceeding. 

Then  it  is  said,  that  this  is  to  be  considered  as  an 
action  brought  in  a  common  case,  because  the  Court 
only  gave  liberty  to  bring  the  action ;  it  appears,  how- 
ever, to  me,  that  if  the  matter  be  considered  in  that 
point  of  view,  and  the  party  brings  an  action  by  virtue 
of  that  liberty,  still  it  by  no  means  follows,  that  the 
Defendant  at  law  has  a  right  to  file  a  bill  of  discovery, 
and  make  the  Plaintiff  produce  not  only  all  his  own 
documents,  but  those  belonging  to  other  persons,  and 
this  the  more  especially  where  such  Plaintiff  is  a  soli- 
citor. I  apprehend  that  the  rule  is  this :  —  If  it  appear 
by  the  answer  of  a  party,  that  he  has  documents  in 

Vol.  XIII.  Hh  his 
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1834.       hifl  possession  which  refer  to  the  subject  of  the 

but  which  he  holds  as  the  solicitor  or  as  a  trustee  fc 
other  persons^  it  would  not  be  right  or  possible  for  a 
party  to  obtain  their  production  in  the  absence  of  th 
parties  really  interested  (a).  He  might  amend  his  biT..^ « 
and  charge  that  the  action  was  brought  by  the  PlaintL^r  ^ 
merely  as  trustee  for  the  owner  of  the  documents^ 
the  cestuis  que  trust  might  then  meet  such  a  case  by 
answer,  and  he  would  then  be  heard  in  support  of  nr^  ^ 
objections  he  might  urge  against  the  production  of  t!!l — j,^ 
documents. 


Consequently,  whether  I  consider  this  action  as  c^^n* 
nected  or  as  disconnected  with  a  cause,  I  think  it  is  ^^ot 
free  from  that  objection.     I  therefore  confess  that=.  it 
appears  to  me,  at  present,  that  all  those  documents    in 
which  other  persons  may  be  interested,  either  as  di^^nts 
or  as  the  cestuis  que  trust  of  Mr.  Few^  ought  nofc*  to 
be  produced.     This  extends  to  a  great  number,    ^uid 
Schedule  A.,  part  of  Schedule  B.,  and  I  should  tbaink 
the  whole  of  Schedule  C,  would  be  protected. 

My  opinion  is,  that  no  documents  should  be  pro* 
duced  which  belong  to  the  clients  of  Mr.  Few  or   to 
persons  for  whom  he  is  a  trustee,  and  further,   that 
no  documents  should  be  produced  which  relate  to  the 
action  at  law* 


The  Defendants,  in  consequence  of  this  decision,  pi^ 
sented  a  petition  of  rehearing  of  the  cause  to  the 

Maittf 

(a)  See  Lambert  r.  Rogert,  2  Ferrert,  4  Beav.  97.;   Baik  ▼• 

Mer,  489. ;    Taylor  v.  Rundell,  Margrave,  ibid.  1 19. ;  Lop^^* 

Cr.  4-  Ph.  104. ;  Murray  v.  Wal^  Deacon,  6  Beav.  254. ;  Bit^ 

ter^  Cr.  3^  Ph.  114.;    Fenwick  v.  ton  v.  Hasiings,  7  Beav.  354. 
Reed,  1   Mer.  1 14. ;  Hercy  v. 
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MA8ter  of  the  Rolls  (Sir  C.  C.  Pepys),  praying  that  1834. 
the  original  cause  might  be  reheard,  upon  the  ground 
that  the  decree  was  erroneous,  inasmuch  as  it  did  not 
sontain  any  direction  for  production,  at  the  trial,  of  any 
leeds  or  documents,  other  than  the  several  deeds  in  the 
)leading8  mentioned,  and  did  not  secure  to  the  Pe- 
itioners  a  discovery  and  the  production  upon  oath,  at 
lie  trial,  of  all  deeds,  documents,  *books,  papers,  and 
writings  in  the  Plidntiff's  possession  or  power  relating 
JO  the  said  matters  or  any  of  them,  and  did  not  give  to 
:he  Petitioners  the  right  or  privilege  of  filing  such  bill 
)r  bills  in  equity  as  they  might  be  advised,  for  com- 
pelling a  discovery. 

The  cause  was  accordingly  reheard. 

Mr.  Tinney,  Mr.  Treslave,  and  Mr.  GirdUstone,  for 
Messrs.  Guppy. 

Mr.  BickersUthy  Mr.  Pembertonj,  and  Mr.  BeJlatUi 
for  Mr.  Few. 

Cooke  V.  Mar8h{a)i  Marsh  v.  Sibbald{b\  were  cited. 


The  Master  of  the  Rolls  (Sir  C.  C.  Pepyt).  I  1835. 
nust  look  at  this  case  as  if  this  were  the  first  hearing 
>f  the  cause,  and  independent  of  any  proceedings  which 
lubsequently  took  place  before  the  Vice-Chancellor. 
[  need  not  state  the  decree;  but  it  is  important  to 
consider  what  Messrs.  Guppy  here  complain  of.  They 
complain  ^^  that  they  are  aggrieved,  and  that  they  are 
advised  the  decree,  if  right  in  other  respects"  (not 
alleging  any  other  respects  in  which  they  suppose  it 

to 

(a)  18  Vet.  208. ;  and  see  Ex         {h)  2  Ve$.  ^  B.  375. 
|Mirto  Cdeu^  Buck,  293. 
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1835*  to  be  wrong),  ^^  is  erroneous  in  not  containing 
direction  for  production  at  the  trial  of  any  deeds 
documents,  other  than  the  several  deeds  in  the 
mentioned,  and  in  not  securing  to  them  a  discovei 
upon  oath,  and  the  production  on  the  trial  of  all 
documents,  books,  papers,  and  writings  in  the  Plaintii 
possession  or  power  relating  to  the  said  matters  or  a. 
of  them,  and  not  giving  to  the  Petitioners  the  ri^-£ 
or  privilege  of  filing  such  bill  or  bills  in  equity  as  itmejr 
might  be  advised  for  compelling  a  discovery.'' 

Now,   in  the  course  of  the  argument  I   enquired, 
whether  those  who  support  the  rehearing  were  pre- 
pared to  produce  any  authority  to  prove  the  affirmation 
of  any  one  of  those  allegations  of  errors.     The  petition 
of  rehearing  does  not  complain  that  the  decree  contains 
a  direction  to  produce  certain  documents,  and  to  make 
certain  admissions,  but  it  complains  that  it  does  not 
contain,  in  addition  to  this,  a  direction  to  produce  other 
documents,  and  to  produce  generally  all  documents  in 
the  Plaintiff's  possession  or  power. 

Now,  Mr.  Tinney  frankly  answered  me,  in  the  only 
way  in  which  a  gentleman  of  his  experience  could  reply 
to  my  question ;  *^  that  he  could  not  state,  that  it  was  a 
matter  of  course,  that  a  decree  permitting  a  party  to 
bring  an  action  should  contain  a  direction  to  produce 
all  deeds  and  documents  in  their  possession  or  power." 
No  authority  has  been  cited  laying  down  any  such  a 
rule :  —  no  instance  has  been  produced  in  which  that 
has  been  recognised  as  the  course  of  the  Court ;  and  I 
am  quite  satisfied,  from  my  own  recollection,  that  such 
is  not  its  practice,  though  I  do  not  mean  to  say  that  it 
may  not  have  been  done  in  peculiar  cases.  Where  the 
Court  directs  an  issue,  it  is  almost  universal,  and,  in 
all  probability,  it  is  also  so,  where  the  Court,  instead 

of 
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f  directing  an  issue,  chooses  to  adopt  the  form  of       1835. 
directing  an  action  to  be  brought,  for  the  purpose  of 
2i.scertaining  some  fact  necessary  to  be  ascertained.    But 
"^jvhere  the  Court  merely  gives  liberty  to  the  party  to 
\^rixig  his  action,  the  meaning  of  the  Court  is,  to  ab- 
stain from  exercising  any  equitable  jurisdiction  until 
"the    Plaintiff  shall,   by  his   proceeding  at  law,   have 
established  his  legal  right.     My  own  recollection,  and 
the  admission  of  Counsel,  therefore  concur  in  this,  that 
it  is  not  a  matter  of  course.     It  is  not,  therefore,  a 
matter  of  complaint,  that  the  decree  does  not  contain 
a  direction  to  produce  all  deeds,  papers,  and  documents 
in  his  possession  or  power,  and  I  apprehend  it  will  be 
quite  contrary  to  the  principle  on   which  the  Court 
proceeds,  where  it  simply  permits  a  Plaintiff  to  bring 
an  action  in  order  to  ascertain  his  legal  right,  to  order 
him  to  produce  his  documents. 

Next,  it  is  said,  that  the  decree  ought  to  have  given 
the  Defendants  liberty  to  file  a  bill  of  discovery.  I 
again  made  a  similar  enquiry  of  the  gentlemen  who  sup- 
port this  rehearing,  and  they  admitted,  that  they  were 
not  able  to  produce  an  instance,  and  Mr.  Tinney  can- 
didly answered,  that  he  could  not  say  that  this  was  a 
matter  of  complaint,  because  it  was  not  a  matter  of 
course.  I  believe  such  a  direction  is  never  contained 
in  a  decree,  and  I  never  saw  a  decree  giving  a  party 
liberty  to  bring  an  action,  which  contained  a  direction 
that  the  Plaintiff  should  also  be  at  liberty  to  file  a  bill 
of  discovery. 

These  are  the  only  grounds  on  which  the  decree  is 
impeached,  and  the  complaints  ipade  in  the  petition  of 
rehearing  are  confined  to  these  two  points,  which  turn 
out,  when  examined,  to  have  no  foundation  whatever, 
according  to  the  rules  and  practice  of  this  Court. 

When 
Hh  3 
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18S6.  When  tbe  cause  first  oame  on  for  hearings  it  ap- 

peared, that  the  Plaintiffs'  title  to  the  patents  wluch 
they  sought  to  enforce,  was  impeached,  on  certain 
grounds  only,  and  with  respect  to  them,  the  parties 
were  ordered  to  make  such  admissions  which  would  en- 
able the  Defendants  to  bring  these  points  before  a  jurj-^ 
The  Plaintiffs  were  directed  to  produce  the  assignment^ 
which  would  shew  the  number  of  persons  interested^ 
and  the  Defendants,  on  their  part,  were  ordered  to  ad« 
mit  the  fact  of  their  having  used  the  Plaintiffs'  alleged 
patent  right,  for  those  were  points  not  in  issue  be- 
tween the  parties.  It  is  now,  on  the  rehearing,  alleged 
that  the  circumstance  of  that  decree  containing  a  di- 
rection to  produce  certain  dociunents  and  to  make  cer- 
tain admissions,  so  entirely  alters  the  relative  situation 
of  the  Plaintiff  and  Defendants,  that  the  Plaintifib  are 
to  be  deprived  of  the  right  which  they  would  have 
had,  if  that  particular  direction  had  not  been  made. 
I  have  asked  for  some  authority  for  that,  but  none 
has  been  produced.  Mr.  Bickersteth  produced  a  case, 
and  my  own  recollection  would  enable  me  to  refer  to 
several,  if  I  did  not  consider  it  so  much  a  matter  of 
course  as  to  render  it  unnecessary,  shewing,  that  where 
the  Court  permits  a  party  to  bring  an  action,  and 
finds  certain  undisputed  points  which  are  necessary 
to  enable  an  action  to  be  properly  brought  under  the 
consideration  of  a  jury,  it  does  not  allow  those  points 
to  be  matters  of  dispute  in  the  action,  but  directs  the 
party  to  admit  them,  or  to  produce  some  document 
which  will  bring  before  the  jury  that  which,  in  the 
opinion  of  the  Court,  is  the  point  to  be  ascertained  at 
law.  But  can  that  alter  the  relative  situation  of  the 
parties,  or  deprive  the  Plaintiffs  at  law  of  any  right 
they  would  otherwise  have  ?  I  am  not  at  all  meaning 
to  state  what  their  rights  arp  or  would  be  under  such 
a  decree. 

Then 
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en  it  is  said,  that  the  Defendants  have  a  right  to        1835. 

bill  of  discovery.     Lord  Eldon  expresses  a  doubt 

ler  they  have;  I  am  strongly  inclined  to  think 

have  not  (a).      In   Cooke  y.  Marsh  (b)  he  says, 

\  the  ordinary  case  of  a  petition  presented  by  a 

upty  and  an  order  permitting  him  to  bring  an 

y  and  the  petition  to  stand  over :  was  there  ever 

stance  of  filing  «  bill  of  discovery  without  leave, 

ould  I,  in  Chancery,  grant  an  injunction  against 

leeding  at  law  ordered  by  me  in  Bankruptcy  ?  " 

w  whether  the  Defendants  have  or  have  not  a 
to  proceed  by  bill  of  discovery  without  leave,  or 
ler  they  have  such  a  case  which  would  entitle 
to  come  to  this  Court  to  ask  for  leave,  is  no 
ion  to  this  decree.     It  is  not  necessary  that  the 

or  decree  should  contain  an  authority  to  file 
of  discovery,  because  where  the  Court  directs  a 
iding  at  law,  whether  by  means  of  an  issue  or  an 
,  if  anything  afterwards  occurs,  shewing  that 
hing  is  necessary,  in  order  that  a  proper  and  fair 
it  law  may  take  place,  the  Court  will  give  the 
omental  directions,  either  for  removing  any  im- 
ent,  or  for  giving  proper  facilities  for  obtaining 

decision  of  the  question  intended  to  be  brought 

a  jury. 

IV  the  course  here  is  very  singular ;  the  Plaintifib 
a  legal  right  vested  in  Few^  and  allege  that  the 
cial  interest  is  in  the  other  co*Plaintifis.  The 
dants  do  not  file  a  cross  bill,  they  do  not  chal- 
lenge 

The  Lords  Commissioners  4th  July  1835),  iu  which  case 

C.  Pepyt  and   Sir  J.  B,  they  ordered  such  a  bill  to  be 

uet  afterward  so  decided  taken  off  the  file. 

'tara  v.  Hall  (unreported,  (b)  18  Vesey,  p.  210. 

Hh  4 
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1835.  lenge  the  title  of  the  Plaintiffs  by  any  allegation  tH-TM.^t 
there  are  documents  in  the  possession  of  any  of  ^  Til 
Plaintiffs  evidencing  it,  but  they  are  content  to  go  -to 

a  hearing  on  the  allegation  of  the  Plaintiffs  of 
title  on  the  one  side,  and  their  own  allegation  of 
defect  of  the  legal  title  on  the  other. 


Now,  the  Court  might  have  taken  on  itself  to 
pose  of  that  legal  question,  and  it  appears  to  have  b^^n 
matter  of  discussion  in  this  case,  whether  the  Coxx.rt 
should  or  should  not  do  so.    The  Court  was  readjr     'to 
do  it,  but  when  it  was  stated,  that  the  question  ^^T^as 
a  legal  one,  which  the  parties  wished  to  have    tlie 
opportunity  of  having  determined  at  law,  this  Couxt 
yielded  to  the  objection.    But  suppose  this  Court  lu&d 
taken  on  itself  to  decide  the  legal  right,   which    it 
might  have  done,  where,  on  the  record,  is  the  cft^e 
which  the  Defendants  now  seek  to  establish?  Th^J 
could  not  go  out  of  the  record,  and  if  they  had  kcm  J 
other  case  to  make  against  the  Plaintiffs,  they  couft-^ 
only  have  brought  it   before   the   Court   by  filing        ^ 


a 


cross  bill :    they  took  no  such  course,  but  came  to 
hearing  on  the  case  as  stated  by  the  bill  and  answer,  an^^' 
in  this  state  of  things,  the  Court  said  ^*  you  may  hav^~ 


liberty  to  proceed  at  law."     As  far  as  Mr.  Few  is  con-^ 
cerned,  the  Defendants  have  clearly  had  the  benefit  of  ^^ 
bill  of  discovery  ;  but  what  they  now  want  is,  a  bill  ot^  ^^ 
discovery   against   the  other   Plaintiffs,   who   are  noiT^^ 
parties  to  the  proceedings  at  law.     Now  a  bill  of  dis — ' 
covery  against  persons  not  parties  to  the  record  at  law 
would  be  a  proceeding  of  which,  in  my  experience, 
have  never  met  with ;  but  whether  the  Defendants  hav 
or  have  not  such  a  right,  my  opinion  is  this :  —  tha 
they  have  not,  by  rehearing  this  cause,  taken  the  righ 
course  to  obtain  it. 

I  conceive 
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I  conceive  it  is  quite  impossible  for  the  Court  to 
ironounce  any  other  decree  than  that  which  was  pro- 
lonnced  at  the  first  hearingy  unless  that  which  has  not 
»een  attempted  to  be  maintained  in  argument  could  be 
hewn,  namely,  that  it  is  a  matter  of  course  in  a 
ecree  permittiug  the  Plaintiif  to  proceed  at  law,  and 
irectiug  certain  admissions  and  productions  of  deeds, 
o  insert  a  direction,  that  all  deeds,  documents  and 
nritings  shall  be  produced  by  the  Plaintiffs  in  equity. 

If  I  had  any  doubt  as  to  whether  that  was  the  prac- 
icc  of  the  Court,  I  should,  wliatevcr  my  impression 
night  be,  direct  an  enquiry ;  but  it  is  not  even  alleged, 
liat  such  is  the  course  of  proceeding.  There  is  there- 
fore a  total  failure  of  all  the  grounds  on  which  this 
petition  of  rehearing  is  brought  before  the  Court,  and 
oay  opinion  being,  that  the  original  decree  is  right,  the 
parties  who  now  question  it  must  pay  the  costs. 


Messrs.  Guppy  next  appealed  to  the  Lord  Chancellor 
from  the  decision  of  the  Vice-Chancellor  on  the  order 
for  the  production  of  documents,  and  they  intituled 
the  notice  of  motion  in  both  suits. 

Mr.  Knighty  Mr.  Jacobs  and  Mr.  GirdUstone  in  sup- 
port of  the  appeal. 

Sir  W.  Horne^  Mr.  Wigram^  and  Mr.  BeUasis^  contra* 


The  LoFwD  Chancellor  (Lord  Lyndhurst).  This 
was  a  bill  filed  by  the  Plaintiffs  complaining  of  the  in- 
fringement of  certain  patents.  The  Defendants,  in  their 
answer,  stated,  that  the  patents  were  invalid ;  first,  on 
the  ground  of  the  defect  in  the  specification ;  secondly, 

on 
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1835.        on  the  ground  of  an  infringement  of  the  conditioii,  by 

p   ^^     which  it  is  provided^  that  the  interest  in  the  patent  shall 

V.  not  be  disposed  of  to  more  than  five  persons,  and  which 

euppT.       objection  referred  to  certain  assignments  and  licences ; 

and,  thirdly,  on  **  various  other  grounds "  which  were 

not  specified. 

The  cause  was  set  down  for  hearing  upon  bill  and 
answer,  no  evidence  having  been  gone  into.  From  that 
circumstance  and  from  what  passed  at  the  hearing  be- 
fore the  Master  of  the  Rolls,  it  is  quite  obvious,  that 
the  parties  intended  and  had  made  up  their  minds  to 
this  course  of  proceeding: — that  nothing  further  could 
be  done  in  the  suit  tmtil  the  title  of  the  Plaintifib  had 
been  established  by  a  trial  at  law.  Accordingly^  it  was 
ordered,  that  the  bill  should  be  retained  for  three  years, 
in  order  that  the  Plaintiffs  might  be  at  liberty  to  esta- 
blish their  right  to  the  patents  by  a  trial  at  law ;  and  it 
was  a  part  of  the  order,  that  certain  admissions  should 
be  made  with  respect  to  points  which  were  not  at  all  in 
controversy,  solely  with  a  view  and  for  the  purpose 
of  preventing  unnecessary  trouble  and  expence.  This 
was  the  state  of  things  at  the  hearing  of  the  cause 
and  upon  the  pronouncing  of  the  decree. 

i 

An  action  was  accordingly  brought,  not  in  the  name 
of  all  the  Plaintiffs,  for  that,  by  rules  of  law,  was  im- 
possible, but  in  the  name  of  Mr.  Few  alone,  who  was  a 
trustee  for  the  other  Plaintiffs.  That  action,  therefore, 
must  be  considered  as  an  action  brought  by  Mr.  J^et^, 
with  the  consent  and  concurrence  of  the  parties  bene- 
ficially interested,  and  for  their  benefit.  This  is  the 
state  of  circumstances  with  respect  to  the  action. 

The  Defendants  in  the  action  filed  a  bill  of  dis- 
covery.    A  question  might  have  arisen,  if  it  had  been 

agitated 
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agitated  at  the  proper  time,  as  to  whether,  under  the  1885. 
circumstanoes,  a  bill  of  discovery  might  or  not  have 
been  filed  without  the  leave  of  the  Court ;  but  it  is 
unnecessary  to  decide  that  question,  because  Mr.  Few 
answered  that  bill  of  discovery,  and  in  his  answer 
specified  certain  documents,  which  are  in  his  possession, 
relating  to  the  matters  in  contest  in  the  cause;  and 
the  question  is,  whether  the  Court  will  order  him  to 
produce  those  documents  or  any  of  them. 

Now  it  appears  to  me,  that  the  parties  stand  precisely 
in  the  same  situation  as  if  no  suit  had  been  pending  in 
this  Court.  The  Plaintifis  were  at  liberty  to  bring  an 
action,  and  they  have  brought  it  in  the  name  of  the 
trustee.  I  do  not  consider  that  that  part  of  the  order 
which  directs  certain  admissions  to  be  made  at  all 
affects  the  case :  they  related  to  points  not  at  all  in 
controversy  or  dispute,  and  solely  for  the  purpose  of 
preventing  unnecessary  expense.  The  action  has  been 
brought  by  Mr.  Fewy  for  the  benefit  and  with  the  con- 
currence of  the  parties  beneficially  interested,  and  it 
therefore  apppears  to  me  that  the  situation  of  things, 
as  I  have  already  stated,  is  precisely  the  same  as  if  no 
suit  had  been  depending  in  this  Court. 

Supposing  no  suit  had  been  depending  in  this  Court, 
what  would  have  been  the  course  of  proceeding?  An 
action  is  brought  by  the  trustee,  by  the  direction  of  the 
parties  beneficially  interested  and  for  their  benefit,  but 
necessarily  in  the  name  of  the  party  having  the  legal 
right ;  a  bill  of  discovery  is  filed  by  the  Defendants  at 
law,  which  must  be  filed  only  against  the  Plaintiff  in 
the  action  (a).     Under  such  circumstances,  what  would 

be 

{a)  See  Glyn  v.  Soares^  \Y  7CL^  F^.  466.  ^  Kerr  v.  Bew, 
^  CoU.  {Exch.)  fi'i4.   reversed     5  MyL  ^  Cr.  154. 
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1835.       be  the  couree  of  proceeding?  I  apprehend  that 

trustee  would  be  bound  to  produce  everything  in  hzL^cius 
possession  or  power,  to  the  same  extent  as  if  he  no^^^^^o^ 
only  had  the  legal,  but  the  beneficial  interest.     He         ^  jg 
bound  therefore  to  produce  every  thing  which  he  h-^r^has 
in  his  possession  and  power  in  his  character  of  trust^^^^^^ 
subject  always  to  particular  exceptions.    I  think,  ther^^Q]^ 
fore,  under  these  circumstances,  he  is  bound  to  piK-^i^ 
duce,  and  the  Court  will  order  him  to  produce,  fcr     /q^ 
inspection  the  substance  of  those  documents  referred  /^ 

in  the  answer,  and  it  therefore  comes  solely  to  Md^^ 
question  as   to  the  particular   documents  which  ^^he 
Court  will  order  him  to  produce.    The  Court  will  vact, 
of  course,  order  him  to  produce  any  of  those  letten? 
or  documents  relating  to  or  written  preparatory  to  the 
trial,  or  with  a  view  either  to  the  action  or  the  suit; 
but,  subject  to  the  exception  which  I  have  stated,  I 
think  he  is  bound  to  produce  those  documents  which 
he  has  in  his  possession  either  as  solicitor  or  attorney, 
he  being  also  trustee. 

Another  question,  as  it  appears  to  me,   will  arise, 
as  to  which  of  the  documents  in  the  schedule  he  is 
to  produce,  having  regard  to  the  allegations  in  the  bill 
of  discovery.     On   reading  the  bill  of  discovery  I  do 
not  find  that  any  thing  is  interrogated  to  except  the 
particular  points  raised  by  it,  and  which  only  relate  to 
the  assignments  of  the  licences,  and  which  are  alleged 
to  be  breaches  of  the  condition  under  which  the  patent 
was  granted.     I  am  therefore  of  opinion  that   he  is 
bound  to  produce  all  the  documents  relating  to  those 
licences  and  assignments,  and  he  must  produce  any  of 
the  documents  that  relate  partially  to  those  matters,. 
so  far  only  as  relates   to  those  matters  and  not  fur- 
ther:   the  rest,  if  he  thinks  it  is  necessary,   may  be 
sealed  up  in  the  ordinary  way.     It  is  difficult  for  me 

to 
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-to  point  out  the  particular  documents;  but  I  am  of  1835* 
opinion,  that  Mr.  Few  is  bound  to  produce  every  docu- 
znent  contained  in  the  schedule,  which  in  any  manner 
x^lates  to  any  of  the  licences  or  assignments  referred  to 
in  the  bill  of  discovery,  I  do  not  find  there  is  any 
other  point  raised  by  the  bill  of  discovery,  with  refer* 
«nce  to  which  the  inspection  of  the  documents  is  prayed. 
3  think,  therefore,  to  that  extent  only,  Mr.  Few  is 
T>ound  to  produce  the  documents. 

An  objection  in  point  of  form  was  nused,  namely, 
that  the  notice  was  intituled  not  only  in  the  suit  of 
Guppy  V.  FeWy  but  also  in  the  original  suit  of  Few 
Y.  Guppy.  According  to  my  impression,  it  would  have 
been  more  correct  to  have  intituled  it  in  the  suit  for 
the  discovery  only ;  but  I  don't  think  that  the  objection 
can  prevail,  for  I  should  allow  the  notice  of  motion  to 
be  amended,  so  as  to  accommodate  it  to  my  view  of 
the  form  which  the  case  ought  to  have  assumed.  It 
seems,  therefore,  unnecessary  to  go  into  that  view  of 
the  case. 

I  feel  that  my  opinion  is  directly  at  variance  with 
that  of  the  Vice-chancellor;  still,  that  is  the  result 
of  my  opinion,  after  carefully  looking  through  the 
papers  and  forimng  the  best  judgment  I  can.  The 
principle  on  which  I  decide  is  this:  —  the  party  has 
liberty  to  bring  an  action,  and  having  brought  it,  the 
Defendant  files  a  bill  of  discovery,  and  no  objection 
having  been  made  to  it,  in  the  first  instance,  I  consider 
that  the  parties  are  placed,  with  respect  to  the  dis- 
covery, in  precisely  the  same  situation  as  they  would 
have  stood,  if  the  original  suit  in  this  Court  had  not 
been  depending. 

The  words  **  The  matters  before  mentioned  ^  appear 

to 
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1835.        to  me  to  be  confined  to  the  charges  in  the  bill  of  disco- 
very,   I  have  looked  through  it  carefully,  and  I  do  no^ 
find  any  thing  insisted  on,  except  the  breach  of  t\id 
proviso  by  the  assignment  and  the  licences."    The  woxia 
"  matters  before  mentioned "  in  the  prayer,  therefore, 
refer  to  those  matters.     It  is  true,  that  the  bill  cSLoes 
refer  to  the  proceedings  in  the  original  suit;  but  I  tkuink 
it  would  be  giving  too  wide  a  construction  to  the     ex- 
pressions,  to  apply  them  to  any  thing,  except  tlsose 
matters  which  are  mentioned  as  objects  of  discover-^  in 
the  bill  of  discovery. 

Sir  William  Home.  The  order  for  the  productfoo 
of  papers  does  not  extend  to  the  bills  of  costs  and  oues 
laid  before  CounseL 

The  LOBD  Chakoellob. 

All  objects  of  that  kind,  cases  &c.,  with  a  riew 
to  the  suit,  of  course  are  excluded.  I  do  not  think  bilb 
of  costs  are  excluded,  for  Mr.  Few  stands  in  the  doable 
situation  of  trustee  and  solicitor.  Suppose  he  had  the 
legal  and  beneficial  interest  and  those  bills  of  costs  had 
been  handed  over  to  him,  they  would  be  documents  in 
his  possession  relating  to  the  matters. 

Sir  W.  Borne.  Mr.  Few  was  not  a  trustee  and  soli- 
citor during  the  whole  time :  during  a  part  of  the  time 
he  was  solicitor,  before  he  became  trustee. 

The  Lord  Chakoellob.  I  have  considered  that 
also.  Suppose  he  had  the  legal  and  beneficial  interest, 
and  those  documents  were  in  his  possession,  it  would 
not  signify  when  his  interest  arose :  he  would  be  equally 
bound  to  produce  them.  I  consider  the  cestuis  que  trust 
so  identified  with  the  trustee  in  a  case  of  this  kind, 

where 
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where  the  action  is  necessarily  brought  in  the  name  of        1835. 
the  trustee^  that  the  acts  of  the  one  are  the  acts  of  the 
other. 


The  Master  having  given  to  the  Plaintiffs  in  the  bill 
of  discovery  liberty  to  amend  their  bill,  it  was  moved,  on 
behalf  of  Mr.  Fewy  that  the  order  might  be  discharged. 


The  Master  of  the  Rolls  (Lord  Langdale)  said :  ^^* 
—  A  question  has  been  made  on  the  present  occasion, 
whether  that  bill  of  discovery  was  originally  r^ularly 
filed.  I  think  it  was  not.  At  the  hearing  of  Few  v. 
Guppy,  the  question  at  issue  between  the  parties  being 
known  to  the  Court,  certain  admissions  were  ordered. 
In  such  a  decree,  it  is  not  the  course  of  the  Court  to 
direct  a  general  production  of  papers;  but  if  circum- 
stances had  required  it,  and  an  application  had  been 
made  for  the  assistance  of  the  Court,  it  would,  on  a 
proper  case  being  made  out,  have  been  given,  and  if 
necessary,  a  bill  of  discovery  for  the  purpose  of  ob- 
t^ing  a  discovery  would  have  been  allowed;  but  I 
think  it  was  not  competent  for  the  parties,  without  such 
leave,  to  file  such  a  bill  when  the  original  bill  was  re- 
tained. With  respect  to  bringing  an  ejectment  Lord 
Hardvncke  said,  it  was  quite  new  to  him  that  a  party 
should  after  a  trial  bring  a  new  ejectment  toties  quoties, 
while  the  suit  was  depending  &c.,  &c,  without  leave  of 
the  Court.  In  the  same  manner  it  may  be  said,  that  if 
before  trial,  the  party  were  at  liberty  to  file  any  bills 
of  discovery  he  pleased,  the  suit  would  be  indefinitely 
protracted,  as  the  Court  would  not  proceed  until  the 
discovery  had  been  obtained.  In  this  case,  however,  no 
objection  was  taken.  ^ 

On 
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1836.  On  the  present  application  to  discharge  the  order  to 

amend,  it  is  alleged  on  the  behalf  of  Mr.  Fevo^  that  the 
bill  of  discovery  was  originally  filed  without  leave :  — 
that  it  was  made  available  against  him  by  his  neglect  to 
object  in  the  first  instance :  —  that  he  has  now  answered 
fully,  and  that  the  Gufpy*^  have  had  the  full  benefit  of 
the  discovery  to  the  extent  of  their  claim  made  by  the 
billy  and  that  there  is  an  end  to  it :  —  that  the  Plain- 
tiiFs  have  no  right  to  amend.  He  says  further  that  the 
Master  has  erred  in  ^ving  them  leave  to  amend  in  such 
an  advanced  stage ;  and  that  if  it  be  a  matter  of  db- 
cretion,  the  Master  has  not  properly  exercised  it. 

For  Messrs.  Chippy  it  is  said,  that  the  special  direc* 
tions  were  inserted  in  that  decree  by  mere  arrangement, 
to  avoid  expense ;  but  that  the  Plaintiff  was  to  make 
out  his  case  as  he  could,  and  the  Defendants  were  to 
use  every  lawful  defence  in  their  power,  and  that  the 
right  to  file  a  bill  of  discovery  belonged  to  them,  not^ 
withstanding  the  Plaintiffs  proceeded  with  the  permis- 
sion of  this  Court :  —  that  the  bill  of  discovery  was 
rightly  filed:  —  that  the  right  to  amend  was  incident  t^ 
the  bill ;  and  even  if  the  bill  was  irregularly  filed,  yet 
that  the  objection  has  been  waived,  and  that  the  bill  with 
the  incidental  right  to  amend  remained. 

The  only  question  in  dispute,  which  is  left  for  roc  to 
decide  is,  whether,  under  the  circumstances  of  this  case, 
considering  the  question  at  issue  between  the  parties  and 
the  direction  given  at  the  hearing,  the  bill  of  discovery, 
the  full  answer  put  in,  and  the  order  for  the  produc- 
tion of  such  documents  as  Messrs.  Guppy  were  entitled 
to,  on  the  case  made  by  their  bill,  it  is,  after  a  rehear- 
ing of  the  original  cause,  and  after  a  lapse  of  five  years 
from  the  time  the  action  was  brought,  a  due  exercise 
of  the  discretion  of  the  Court  to  allow  the  Plaintiffs 

leave 


Snbseqaentlyy  on  the  4th  of  August  I8369  upon  an 
application  being  made  to  Lord  Cottenham  for  that  pur- 
pose. His  Lordship  gave  liberty  to  the  Messrs.  Guppy 
to  file  a  bill,  or  supplemental  bill  of  discovery,  and  for 
the  production  of  documents  against  Mr,  Few  as  they 
might  be  advised  (a). 

(a)  See  1  Myl.  ^  Cr.  467. 
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leave  to  amend  their  bill.  On  the  best  consideration  1836. 
I  can  ^ve  to  the  matter,  I  think,  that  it  is  not  a 
proper  exerdse  of  the  discretion  of  the  Court  to  give 
such  a  leave  to  Messrs.  Chippy.  Although  the  Guppy^s 
are  entitled  to  any  defence  they  can  avail  themselves 
of  at  law,  yet,  after  a  careful  perusal  of  the  bill  of  dis- 
covery, and  the  affidavits  which  have  been  filed,  I  am 
of  opinion,  that  they  are  not  now  entitled  to  the  assist- 
ance of  this  Court,  in  their  attempt  to  seek  for  a  defence 
not  suggested  by  their  answer  or  bill  The  motion  of 
Mr.  Few  must  be  granted. 


Vol.  XIII,  li 
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182S. 


Sirj.^,        ^jjj,  COPPER  MINING  COMPANY  v. 
^1823.  BEACH(a). 

March  18. 

A.  granted  a     T^  1767,  a  lease  was  granted  of  some  mining  property 
lease  and         X  for  thirty-one  years,  with  a  covenant  for  renewal 

covenanted 

that  he  woiAd  in  the  form  after  stated ;  and  renewed  leases  were,  in 
always,  at  any  jyy^  ^^^  1788,  granted,  containing  similar  covenants 

time  when  re-  '  o  '  o 

quested  by  the  for  renewal.  The  last-mentioned  lease  was  made  b^ 
deSthe"  ^^,«f  Mr.  Talbot,  of  the  one  part,  and  the  Copper 
premises  for  Mining  Company,  of  the  other  part,  and  thereby  the 
term  of  thirty-  Property  was  leased  for  thirty-one  years.  This  lease 
one  years,  in    contained  the  following  covenant  for  renewal :  **  That 

which  new  

lease  were  to  he,  the  said  Thomas  M.  Talbot^  his  heirs  and  asugns, 
be  contained    \^  consideration  of  the  sum  of  400/.  paid  by  the  said 

the  same  '  "^ 

rents,  cove-  Governor  and  Company,  would,  at  the  costs  of  the  said 
claul*cs"^pro^'  Governor  and  Company,  always  at  any  time,  when  and 
visoes,  and       as  often  as  the  said  Gx)vemor  and  Company,  their  sue- 

agreements  \  « 

Held,  that  this  cessors  or  assigns,  should  and  would  request  the  same, 
amounted  to     by  indenture  under  his  or  their  hands  and  seal,  lease, 

a  covenant  for  , 

perpetual  re-  demise,  set,  and  to  farm,  let,  unto  the  said  Governor 
"^A^t  tat  ^"^  Company,  and  their  successors  or  assigns,  respec- 
covenanted  tively,  all  and  singular  the  premises  therein-before  de- 
renewal  of  a^  mised,  together  with  all  the  liberties,  privileges,  powers, 
lease :  Held,  and  authorities,  in  as  full,  large  and  ample  manner  as 

that  the  pro-       ,  i        •     i    /.  i 

per  form  of  ^he  same  were  therein-before  granted,  to  commence  at 
lease  to  be       ^^  f^ast  of  the  Annunciation  of  our  Blessed   Vtrain 

granted  by  ^ 

trustees  was  a  MarVf 

demise  for  the 
new  term,  re- 
citing the  ori- 
ginal covenant       (a)  This  case,  which  has  frequently  been  referred  to  by  Con- 
by  the  tes-         veyancers  in  argument,  was  prepared  from  the  papers  lent  me  by 

Master  Humphry,  with  the  assistance  of  the  late  Mr.  Hodgson^  vbo 
stated,  "  he  could  vouch  for  the  report  as  perfectly  accurate." 
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Martft  or  St.  Michael  the  Archangel,  whicheyer  ahould 
happen  to  be  next  preceding  the  execution  of  such  new 
lease,  for  the  further  term  of  thirty-one  yearn,  from 
thence  next  ensuing,  and  fully  to  be  complete  and 
ended;  in  which  said  new  lease  or  leases  were  to  be 
contained  and  inserted  the  same  rents,  payments,  re- 
servations, covenants,  articles,  clauses,  provisoes,  and 
agreements,  as  were  therein-before  mentioned  and 
contained." 


1823. 


The  GoPPfiR 

BflNIllO 

Company 

o. 
Bbach. 


Mr.  Talbot,  by  his  will,  dated  in  1810,  devised  his 
real  estates,  and  amongst  them  the  mines  in  question, 
unto  the  Defendants,  M,  H.  Beach  and  JV.  H.  Beach 
and  John  Hunt  (since  deceased),  and  their  heirs,  upon 
certain  trusts. 


In  1819,  after  the  death  of  Mr.  Talbot,  the  draft  of  a 
renewed  lease  from  the  trustees  of  his  will  to  the  Copper 
Mining  Company  was  prepared,  and  in  this  draft,  Mr. 
Poison,  the  Conveyancing  Counsel  of  the  Company, 
had  introduced  a  covenant  by  the  trustees,  for  renewal, 
in  the  same  form  as  the  former  covenant.  Mr.  Hodgson, 
on  behalf  of  the  trustees,  struck  out  this  covenant, 
adding  a  proviso,  that  the  acceptance  of  the  lease 
without  such  covenant  should  not  prejudice  the  lessees 
in  respect  to  any  future  renewal  Mr.  Poison  insisted 
on  having  the  covenant  for  renewal  inserted,  he  offered 
however,  to  add  a  proviso  for  cesser  of  the  covenant, 
upon  the  trustees  conveying  the  legal  fee  to  the  person 
entitled  to  call  for  it,  and  upon  that  person  giving  to 
the  Company  a  similar  covenant. 

This  being  objected  to,  a  bill  for  specific  performance 
was  filed  on  the  21st  of  June  1821,  praying  that  a 
renewed  lease  might  be  granted,  subject  to  the  same 
rents,  payments,  and  reservations,  and  containing  the 

Ii2  same 


\ 
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1823.  gjmje  grants,  covenants,  articles,  clauses,  provisoes,  a^ — ni 

The  Copper  agreements,  as  were  reserved,  made  payable,  contau^med 

Mining  and  inserted  in  the  lease  of  1788,  and  particularl]^^v  a 
Coropany  _  "^ 

o.  covenant  for  renewal,  upon  the  same  terms  and  c^  <^on- 

Beach.  ditions  as  the  covenant  for  renewal  therein  contain 


The  Defendants,  the  trustees,  by  their  answer,  s^^bs/J 
"  that  being  interested  as  trustees  only,  they  were        ^(f. 
vised,  that  they  could  not  take  upon  themselves  to^   Je* 
termine,  whether  the  Plaintiffs  were  or  not  entitle«c3  to 
have  a  renewed  lease  granted  to  them,  containing  ^vch 
a  covenant  for  further  renewal  as  was  required  hy  the 
Plaintiffs,  and  they  declined  to  execute  such  a  lease, 
except  under    the    direction  and    indemnity  of   the 
Court" 


On  the  10th  o(  February  1823,  the  cause  was  heaid 
by  Sir  J.  Leach,  Vice-Chancellor. 

Mr.  Harty  Mr.  Spence,  and  Mr.  Polsotiy  for  the  Plain- 
tiffs, argued,  that  they  were  entitled  to  have  a  covenant 
for  renewal  similar  to  that  in  the  first  lease,  without 
which,  they  said,  it  would  not  be  a  lease  containing  the 
same  covenants  &c  as  the  former  leases.     That  other- 
wise, the  Plaintiffs  might  be  deprived  of  their  right  to 
a  perpetual  renewal,  for  the  lessors  might  sell,  and  the 
purchaser  might  take  with  notice  only  of  the  lessees' 
limited  interest,  as  represented  on  the  counterpart  lease, 
in  which  case,  he  would  not  be  bound  to  renew.     That 
at  all  events,  if  a  new  covenant  were  not  given,  the 
lessees'  remedy,  being  only  upon  the  original  lease  and 
covenant,  would  be  a  very  inconvenient  description,  and 
might  be,  or  at  least  in  time  might  become  liable  to  be 
objected  to,  on  the  ground  of  perpetuity,  or  as  a  stale 
demand,  and  that  by  all  the  authorities  it  appeared,  that 
the  way  in  which  a  perpetual  right  of  renewal  was  kept 

up 
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up  was,  by  the  renewal,  toties  quoties,  of  the  original 
oovenant. 

Mr.   Wetherelly  Mr.   Wilbrdham^  and  Mr.  Hodgson^ 
on  the  other  hand,  insisted,  that  the  trustees,  having 
so  beneficial  interest,  were  not  bound  to  enter  into 
personal  covenants  {a)i  that  the  only  foundation  for 
Ihe  Plaintiffs'  remedy  must  be  the  original   covenant 
contained  in  the  first  lease,  which  ran  with  the  land 
and  would  affect  all  subsequent  owners,  and  that  if 
the  renewed  lease  contained  a  recital  of  that  cove- 
nant, it  would  bind  all  purchasers  who  would  thereby 
have  notice  of  the  lessees'  interest.  That  each  successive 
renewal  must  be  considered  as  a  tentative  act  only 
towards  performance  of  the  covenant,  which  being  per- 
petual in  its  terms,  could  not  be  held  to  be  satisfied 
by  any  limited  number  of  compliances  with  it,  and 
that  it  was  quite  settled,  that  the  doctrine  of  perpetuity 
did  not  apply  to  such  a  case. 

The  Vice-Chancellor  expressed  his  opinion  to  be, 
that  no  such  covenant  as  that  claimed  by  the  Plaintiffs 
could  be  required  from  the  trustees,  and  that  the  form 
proposed  of  reciting  the  covenant  for  renewal,  and  de- 
claring the  new  lease  to  be  granted  in  pursuance  of  it, 
was  the  proper  one ;  and  he  declared  (J),  "  that  accord- 
ing to  the  covenant  contained  in  the  lease  of  1788,  the 
Flidntiffs  were  entitled  to  a  perpetual  renewal  of  the 
lease  of  the  lands,  &c.  &c.  (c),  and  he  referred  it  to  the 

Master 


1823. 


The  Ck>ppBR 

Mining 

Company 

V, 

Beach. 


(a)  Sec  Page  v.  Broom,  3 
Jfeav.  36. ;  Worley  v.  Frampton, 
5  Hare,  560. ;  Brooke  v.  HewUt, 
3  yetey,  p.  255. ;  WiUmgham  v. 
Joyce,  3  Ve»,  168. ;  Beauclerk  v. 


Athbumham,  8  Beav,  323.;  Powell 
V.  Lhffd,  2  y.  4-  Jer,  372. 

(h)  Reg. Lib.  1822.  A.  fol.  965. 

(c)  Sec  Bridget  v.  Hitchcock^ 
5  J?ro.  P.  C.  6. ;  Cooke  v.  Booth, 
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1823. 


The  CoppKE 

Mining 

Company. 

BlACH. 


Maater  to  approve  of  a  proper  lease  acoording  to  such 
declaration." 

A  dispute  arose  respecting  the  terms  of  the  decree^ 
and  whether  the  Court  intended  to  declare  that  the 
Pkintiffs  were  entitled  to  a  perpetual  renewal^  and  on 
the  18th  of  March  1823,  the  case  was  mentioned  on 
the  minutes,  when 


The  Yioe-Chancellob  said,  that  he  intended  at 
the  hearing  to  declare,  that  the  Plaintifis  were  entitled 
to  a  perpetual  renewal. 


The  matter  went  into  Master  Courtenay*Q  Office,  and 
on  the  3rd  of  June  1823,  the  Pkuntiffs'  Counsel  con- 
sented to  take  the  lease  without  the  covenant  for  re- 
newal, and  the  lease  was  settled  accordingly.  It  redted 
the  previous  lease  and  the  original  covenant  for  renewal 
at  length,  and  the  decree  of  the  Court,  which  declared, 
that  the  PIainti£&  were  entitled  to  a  perpetual  renewal ; 
and  it  contained  covenants,  on  behalf  of  the  lessors,  for 
quiet  enjoyment,  as  agiunst  themselves  and  any  persons 
claiming  under  them.  The  Master  made  his  report, 
dated  the  13th  oi  June  1823,  approving  of  the  lease  so 
altered,  which  was  afterwards  confirmed  (a),  and  the 
lease  was  executed. 


Cowp,  819.;  Fumival  v.  Crtw, 
3  Atk.  83. ;  Moore  v.  FoUy, 
6  Vet.  232. ;  Iggulden  v.  May, 
9  Vet.  325.  and  7  East,  237. ; 
DowUng  V.  MiU,  I  Mad,  541. ; 
Harnett  v.  Yeilding,  2  Sch,  <$• 
Lef.  556.;  Brown  v.  Tighe,  2 
CI,  Sf  Fin,  390.;    Sheppard  y. 


Doolan^  SDr.^  War.  1. ;  Frioev. 
Aiiheton,  I  You.  ^  CoiL  (JExck.) 
82. ;  Smyth  v.  NangU,  7  CI.  «f 
jF^.  405.  and  3  Harg.  Juris.  Cott^ 
suit.  Exerc.  178. 

(fl)  Reg.  Lib.  1822.    A,  foL 
2261. 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

When  a  Defendant  dies,  his  ex- 
ecutors cannot  compel  the  Plain- 
tiff to  revive,  or,  in  default,  have 
the  bill  dismissed.  Reeves  v. 
Baker.  Page  115 

ABSOLUTE  INTEREST, 

By  settlement,  personal  estate  was 
limited,  after  the  death  of  the 
husband  and  wife,  in  trust  for  all 
the  children  as  tenants  in  common, 
and  the  several  issue  of  the  body 
of  such  children ;  and,  failing  issue 
of  any  such  children,  their  shares 
to  the  use  of  the  surviving  chil- 
dren, as  tenants  in  common,  and 
the  issue  of  their  bodies.  There 
was  a  gift  over,  in  case  there 
should  be  no  issue  of  the  marriage, 
or  any  issue  of  such  issue,  or, 

/i  4 


being  such,  all  should  die  before 
their  shares  should  become  pay- 
able. Held,  that  the  children  of 
the  marriage  took  absolute  in- 
terests, and  that  the  representatives 
of  a  child  who  died  an  infant, 
without  issue,  in  the  life  of  his 
parents,  were  entitled  to  a  share. 
Mount  v.  Mount.  Page  333 

See  Will,  1. 


ACCOUNT. 
See  Solicitor  and  Client,  2. 

ACCOUNTANT-GENERAL. 

Where  a  matter  is  pressing,  the 
Accountant-General  will  grant 
his  direction  to  pay  money  into 
the  Bank  imtanter.  Foley  v. 
Smith.  113 

ACTION 
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ACTION  AT  LAW. 
See  Winding-up  Act,  8. 

ACT  OF  PARLIAMENT. 

1.  The  Court  knows  nothing  of  the 
intention  of  an  Act  of  Parliament, 
except,  from  the  words  in  which 
it  is  expressed,  applied  to  the  facts 
existing  at  the  time.  Logan  v. 
The  Earl  of  Courtown.    Page  22 

2.  In  a  Railway  Company  there  were 
two  classes  of  shareholders.  A 
general  meeting  authorized  the 
directors  to  apply  to  Parliament 
for  an  Act  which  would  very  ma- 
terially alter  the  existing  rights 
and  interests  of  the  two  classes 
inter  se.  Held,  that  such  an  ap- 
plication was  not  a  breach  of 
trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too 
strictly  to  a  Railway  Company  the 
principles  admitted  to  be  ap- 
plicable to  private  partnerships 
resting  on  private  contracts  un- 
connected with  public  duties  and 
interests,  and  capable  of  dissolu- 

• 

tion.    Stevens  v.  The  South  Devon 
Railway  Company*  48 

8.  Upon  the  application  of  a  share- 
holder of  one  of  such  two  classes 
for  an  injunction  to  restrain  the 
'  application  to  Parliament,  and  the 
use  of  the  corporate  seal  and  the 
application  of  the  corporate  funds 
for  that  purpose, the  Court  refused 
to  restrain  the  application  to  Par- 
liament or  the  use  of  the  cor- 
porate seal  for  that  purpose,  but 
restrained  the  application  of  the 


funds  and  monies  of  the  coiDpany 
towards  the  payment  of  the  costs. 
Stevens  v.  The  South  Devon  Rail- 
toay  Company.  Page  48 

ADMISSION. 

&tf' Payment  into  Court. 

Production  of  Documents,  1. 

ADVANCEMENT. 

When  a  father  purchases  property 
with  his  own  money  and  takes  a 
conveyance  in  the  name  of  his 
son,  the  law  presumes  it  to  be  an 
advancement  for  the  son,  and  not 
a  trust  for  the  father.  Those  who 
allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for 
that  purpose  consists  mainly,  if 
not  exclusively,  of  contempora- 
neous circumstances.  Christy  v. 
Courtenay.  96 

ADVERTISEMENT. 
See  Winding-up  Act,  4/ 

AFFIDAVITS. 
See  Injunction,  8. 

AMENDMENT. 

Order  to  amend  an  information  ob- 
tained under  the  68th  Order  of 
1845,  on  the  affidavit  of  the  soli- 
citor alone;  and  which,  after 
detailing  certain  circumstances, 
stated,  ''  that  having  regard  to 
these  circumstances,"  the  amend- 
ments could  not,  with  reasonable 

diligence, 
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diligencei  have  been  sooner  intro- 
duced. Held,  regular.  The  At- 
torney General  v.  The  Corporation 
of  London.  Page  31 3 

See  Master's  Report,  I. 

ANNUITY. 

] .  A  testator  directed  the  investment 
of  his  property  in  the  funds,  and 
bequeathed  to  A.  B.  50/.  per  year 
for  her  and  her  three  children;  and, 
afler  her  decease,  the  <* money" 
to  be  paid  to  each  of  them,  as  they 
attained  the  age  of  twenty-one; 
but,  if  either  of  them  died,  to  be 
paid  to  the  survivors.  Held,  upon 
the  context,  that  this  gave  not  a 
life  annuity,  but  such  a  sum  in  the 
funds  as  would  produce  50/.  a 
year.     Poller  v.  Baker.  273 

2*  Where  there  is  a  simple  bequest 
of  an  annuity,  it  implies  no  more 
than  a  gift  for  life,  unless  there  is 
something  else  in  the  will  to  en- 
large the  gift.  Ibid. 

ASSIGNMENT. 
See  Equitable  Assignment. 


BANK. 
See  Accountant  General. 

BANKER. 
5ff  Release,  1. 


BANKRUPTCY. 
See  Release,  2. 

BEQUEST. 
See  Will. 

BILL  OF  DISCOVERY. 
See  Discovery,  2,  3. 

BREACH  OF  TRUST. 

In  1826,  a  debt  due  from  a  firm  at 
Calculla  was  assigned  to  trustees 
in  England,  in  trust  to  call  in  and 
invest  on  Indian  securities,  and 
accumulate.  The  debtors  became 
bankrupts  in  18S0,and  the  trustees 
not  having,  in  the  mean  time, 
taken  proper  steps  to  call  in  the 
money,  a  considerable  portion 
of  the  debt  was  lost.  Held,  that 
they  were  liable  for  the  breach  of 
trust,  and  ought  to  make  good  the 
accumulation  which  would  have 
been  produced;  secondly,  that 
one  of  the  trustees  who  had  been 
abroad  with  his  regiment  during 
that  period,  was  equally  liable; 
but,  thirdly,  that  they  were  to  be 
excused  during  such  a  reasonable 
time  as  was  necessary  in  order  to 
communicate  between  JBii^/an^and 
India.  Bj/me  v.  Norcoll.  Page  336 

See  Costs,  4. 


CHARGE. 
See  Costs,  1. 


CHARITY 
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CHARITY, 

Bequest  to  the  governors  of  a  society 
instituted  for  the  **  increase  and 
encouragement  of  good  servants," 
&c.  &c.  No  such  institution  could 
be  found.  Held,  that  the  gift  was 
charitable  and  did  not  fail.  LoS' 
combe  v.  JVintringham.      Page  87 

See  Church  Building  Acts. 
Schoolmaster,  ly  2. 


CHURCH  BUILDING  ACTS. 

Special  directions  were  asked  to  be 
given  to  the  Master  as  to  taking 
the  provisions  of  the  Church 
Building  Acts  into  consideration 
in  settling  the  scheme,  the  parish 
being  divided  into  eight  separate 
districts,  and  the  money  being  to 
be  distributed  by  the  rector  and 
churchwardens ;  and  it  was  also 
asked,  that  directions  should  be 
given  as  to  the  mode  of  distribu- 
tion in  each  district  of  the  portion 
allotted  to  it.  The  former  was 
refused,  and  it  was  held,  that  the 
Master  could  take  the  latter  into 
consideration  without  any  special 
direction.  Attorney  General  v. 
Dalton.  141 

CLERICAL  ERRORS. 

See  Master,  1,  2. 

Master's  Report,  1. 


CO-DEFENDANTS. 
See  Mortgage,  1. 


COMMISSION  IN  THE  ARMY. 
See  Equitable  Assignmbht. 

COMMISSIONERS  OF  WOODS 
AND  FORESTS. 

See  Specific  Performance,  1,  2. 


COMPANY. 
See  Railway. 

CONSIGNEE. 
See  Demurrer,  1. 

CONSTRUCTION. 

See  Act  of  Parliament. 
General  Orders, 
Railway,  4. 
Will. 

CONTEMPT. 

To  obtain  the  successive  orders  (in 
a  matter,  and  not  in  a  cause) 
upon  a  person  to  pay  a  sum  of 
money  to  a  party,  personal  service 
of  the  preceding  order,  and  a  de- 
mand and  refusal  must  be  proved ; 
but  where  the  party  avoids  service, 
the  Court  will  direct  substituted 
service,  and  dispense  with  the 
necessity  of  a  demand  and  refusal. 
In  re  Mourilyan,  Page  84 

See  Injunction,  4,  5. 

CONTRACT. 
See  Railway,  4. 

CONTRIBUTORY. 

By  the  deed  of  settlement  of  a  public 

Company, 
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Company,  the   Directors  had  a 
IH>irer  of  preemption  of  shares^  at 
&  price  to  be  ascertained  from  the 
last  sales  appearing  in  '*  the  transfer 
register  book,"  and  then,  ''but 
not  before,"  all  future  liabilities 
of  the  vendors  were  to  cease.    In 
1840,  the  Directors  purchased  of 
A*B*  a  number  of  scrip  shares, 
but  having  kept  no  such  book,  the 
specific  directions  were  not  and 
could  not  be  followed.     The  Com- 
pany was  afterwards  wound  up, 
when  it    was  sought   to  charge 
^J9.  as  a  contributory,  but  held 
that  the  Company  was  not  entitled 
to  treat  the  transaction  as  void, 
by  reason  of  the  non-observance 
of  the  forms  which  their  own  ir- 
regularity and  neglect  had  made 
it  impossible  to  observe.  Ex  parte 
JBagge   Be    The  Northern    Coal 
Mining  Company.  Page  162 

See  Winding  up  Act. 

COPYHOLDS. 

Copyholds  held  not  to  pass  under  a 
devise  of  **  all  and  every  my  free- 
hold hereditaments  and  estate  in 
the  county  of  Surrey t**  although 
the  freeholds  and  copyholds  were, 
to  some  extent,  intermixed  and 
usually  let  together.  Quenneli  v. 
Turner.  240 

CORPORATION. 
See  Railway,  15. 

COSTS. 
1.  A  testator  empowered  his  trustees 


to  charge  his  estates  for  certain 
purposes,  and  he  devised  it  on 
trusts  for  A.  and  J9.  The  charge 
was  raised,  and  became  vested  in 
A.y  who  filed  a  bill  to  raise  the 
charge,  and  to  ascertain  the  rights 
of  the  parties  in  the  surplus. 
Held,  that  ^.'s  costs  of  suit  had 
priority  over  those  of  B.  Hotoard 
V.  Prince.  Page  72 

2.  By  an  interlocutory  order,  the 
Defendant  was  ordered  to  pay  the 
Plaintiff  certain  costs.  The  De- 
fendant kept  out  of  the  way, 
and  the  Plaintiff,  being  unable  to 
obtain  payment,  presented  a  pe- 
tition for  payment  thereof  out  of 
rents  in  Court.  It  was  a  question 
in  the  cause,  whether  they  belonged 
to  the  Plaintiff  or  Defendant.  The 
Court  held,  that  it  could  make  no 
such  order.  Hargrave  v.  Har^ 
grave.  102 

3.  Upon  a  motion  after  taxation  for 
an  order  on  a  Solicitor  to  pay  the 
amount  found  due  from  him,  he 
was  also  ordered  to  pay  the  costs 
of  the  application.  In  re  Bain- 
brigge.  \  08 

4.  Generally  where  trustees  are  guilty 
of  a  breach  of  trust,  they  roust 
pay  the  costs  of  a  suit  to  repair 
it.     Byrne  v.  Norcott.  336 

5.  The  general  costs  of  a  suit  being 
reserved,  the  costs  of  two  dis- 
claiming Defendants  were  ordered 
to  be  paid  by  the  Plaintiff,  with, 
out  prejudice  to  the  question  by 
whom  and  out  of  what  fund  they 
ought  eventually  to  be  borne. 
Jones  V.  PotoelL  433 

See 
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See  Exceptions. 
Interest,  !• 
Taxation. 

COUNTY  COURT. 

Writ  of  prohibition  against  a  County 
Court  Judge  granted  in  the  Vaca- 
tion by  the  Master  of  the  Rolls. 
Jurisdiction  was  afterwards  given 
to  any  common  Law  Judge  to 
grant  such  a  prohibition  in  the 
Vacation.  See  13  &  U  Vict.  c.61. 
*.  22.  fVright  v.  Caltell.  Page  81 

COVENANT. 

See  Lease. 
Renewal. 

CREDITORS'  SUIT. 
See  Specialty  Creditor. 

CROSS  BILL. 

Exceptions  being  allowed,  the  Plain- 
tiff obtained  an  order  to  amend, 
and  that  the  Defendant  might 
answer  the  exceptions  and  amend- 
ments together.  On  the  same 
day,  a  cross  bill  was  filed,  but  the 
subpana  was  not  served  until  the 
following  day.  Held,  that  the 
Plaintiff  in  the  original  suit,  having 
obtained  his  order  to  amend  before 
notice  of  the  cross  bill,  had  not 
lost  his  priority.     Gray  v.  Uaig. 

65 


DEBTS. 
See  Tenant  for  Life. 


DECREE. 

On  a  bill,  by  first  mortgagee  against 
mortgagor  and  second  mortgagee, 
the  Plaintiff  should  prove  the 
second  mortgage,  otherwise  he 
can  only  take  an  inquiry  at  the 
first  hearing.  Guardner  y,  Boucher. 

Page  68 

DEMURRER. 

1.  A  Mining  Company  in  Cuba  had, 
for  some  time,  been  accustomed 
to  consign  its  ore  to  Z.  in  London^ 
who  furnished  the  money  for  the 
necessary  supplies.  A  consider- 
able debt  having  thus  become  due 
from  the  Company  to  Z.,  the  ore 
was  suddenly  consigned  to  Z.,  in 
the  name  of  T.,  who  brought  an 
action  against  Z.  for  the  proceeds. 
Z.  thereupon  filed  his  bill  against 
the  Company  and  T.,  alleging 
that  the  last  consignments  were 
the  property  of  the  Company,  and 
though  made  in  the  name  of  F., 
were  made  by  the  Company,  and 
on  their  account  and  for  their 
benefit,  and  placed  to  their  ac- 
count, and  seeking  to  restrain  the 
action  and  have  the  account  taken. 
The  Court  held  that  the  bill  stated 
a  sufficient  equity,  and  overruled 
a  demurrer  of  F.  to  the  bill.  Zu* 
lueta  v.  Vitient,  215 

2.  Opinion  of  Sir  Anthony  Hart  as 
to  the  inexpediency  of  a  De- 
fendant's demurring  to  a  bill. 

Ibid. 
See  Parties,  3. 
Railway,  10. 

Specific  Performance,  2. 

DEVISE. 
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DEVISE. 
See  Copyholds. 

DISCLAIMER. 

The  general  costs  of  a  suit  being 
reserved,  the  costs  of  two  dis- 
claiming Defendants  were  ordered 
to  be  paid  by  the  Plaintiff  without 
prejudice  to  the  question  by  whom 
and  out  of  what  fund  they  ought 
eventually  to  be  borne.  Jones  v. 
PoioeU.  Page  433 

DISCOVERY. 

1.  The  Defendant,  ex  parte,  and  in 
the  absence  of  the  trustees,  al- 
leged to  be  unknown,  obtained 
under  the  Court,  and  by  means 
of  the  Trustee  Act,  a  conveyance 
of  the  legal  estate.  The  Plaintiff 
insisted,  that  the  Defendant  had 
no  title  to  the  estate,  and  that 
the  conveyance  had  been  frau- 
dulently obtained.  Held,  that 
the  Defendant  was  bound  to  give 
a  discovery  of  all  matters  tending 
to  prove  that  the  order  had  been 
improperly  obtained,  but  that  the 
Plaintiff  was  not  entitled  to  a  dis- 
covery of  the  particulars  of  the 
Defendant's  title  to  the  estate. 
Stainton  v.  Chadxoick,  320 

2.  Where,  at  the  hearing,  liberty  is 
^    given  to  a  party  to  establish  his 

right  at  law,  the  Defendant  must 
obtain  the  leave  of  the  Court  to 
enable  him  to  file  a  bill  of  dis- 
covery {per  Sir  C  C.  Pepi/s  and 
Lord  Langdale)*     Few  v.  Guppy, 

457 


3.  Where  an  action  is  brought  in 
the  name  of  a  party  having  the 
legal  title,  a  bill  of  discovery  in  aid 
of  the  defence  must  be  filed  against 
that  party  alone  {per  Lord  Lynd" 
hurst,)    Fern  v.  Guppy.  Page  457 

DISMISSAL. 

A  bill  of  1,500  folios  was  filed  in 
February  1850,  and  the  answer  of 
900  folios  was  filed  in  June.  On 
motion  to  dismiss  in  January  1851, 
the  Plaintiff  desired  time  to  amend. 
Held,  that  the  delay  was  inex- 
cusable, and  the  bill  must  be  dis- 
missed, unless  the  Plaintiff  filed 
his  replication  forthwith.  Thruston 
V.  Smith.  112 

DOMICILE.      ! 

1.  A  contest  as  to  domicile  is  a  pro* 
per  question  to  be  decided  upon 
the  trial  of  an  issue.  Whicker  v. 
Hume.  366. 

2.  A  Scotchman  by  birth  executed 
his  will  while  resident  in  Paris, 
and  died  shortly  afler.  He  de- 
scribed himself  as  *'  J.  B.  G.,  of 
the  city  of  Edinburgh,  but  now 
residing  in  Paris."  On  a  question 
as  to  his  domicile,  the  Court 
thought  it  unnecessary  to  con- 
sider this,  as  no  description  which 
the  testator  could  have  given  of 
himself  would,  by  itself,  have  had 
any  effect  in  determining  the  do- 
micile. Ibid. 

3.  There  is  no  foundation  in  law  for 
the  argument  or  notion,  that  a 
Scotchman  by  birth  cannot  ac* 

quire 
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quire  a  domicile  without  repu- 
diating his  nationality,  his  cha- 
racter or  quality  of  Scotchman, 
or  in  a  country  where  he  is  only 
a  lodger  and  not  a  housekeeper. 
JVhicker  v  Hume.  366, 

4.  Whether  a  foreigner  can  obtain 
a  civil  domicile  in  France  without 
the  authorization  of  the  French 
government,  quaere.  Ibid, 

3.  The  testator,  J.  B,  G,,  was  born 
in  Scotland  of  Scotch  parents, 
and  was  there  educated.  In 
1780,  when  twenty  years  of  age, 
he  went  to  the  East  Indies  in  the 
East  India  Company's  Service. 
In  1804,  he  returned  to  England, 
and  afterwards  retired  from  the 
Company's  service.  In  1806  he 
went  to  Edinburgh,  where  he  be- 
came a  banker,  purchased  real 
estate,  married,  and  became  do- 
miciled there.  His  affairs  became 
embarrassed,  and  in  1817  he  came 
to  London,  and  continued  to  re- 
side in  England  until  1828,  in 
furnished  lodgings,  and  occupied 
himself  in  the  sale  of  his  Orien- 
tal works,  and  in  lecturing  on 
the  eastern  languages,  chiefly 
under  the  auspices  of  the  East 
India  Company.  Between  1817 
and  the  time  of  the  death  of  the 
testator,  he  also  projected  various 
undertakings  of  which  he  was  to 
be  the  director,  in  London ;  he 
paid  three  short  visits  to  Scotland, 
and  in  1825  he  went  to  Belgium, 
and  continued  travelling  about  the 
Continent.  In  1833  he  returned 
to  England,  and  in  1834  he  again 


went  to  France^  where  he  princi- 
pally resided  until  his  death.  In 
1837,  he  took  a  lease  of  a  resi- 
dence in  Paris  for  a  term  of  years, 
where  he  continued  to  reside  ;  he 
died  at  Paris  on  the  8th  of  Janu- 
ary, I841»  having  executed  a  will 
according  to  the  laws  of  England, 
in  which  he  described  himself  as 
*'  J.  B,  G.,  of  Edinburgh,  but  now 
residing  in  Paris.  His  declara- 
tions as  to  domicile  were  contra- 
dictory. Held,  under  all  the 
circumstances,  that  in  1817  the 
testator  was  domiciled  in  Scot- 
land, that  he  subsequently  be- 
came domiciled  in  England,  was 
so  in  1827;  and  so  remained  to 
the  time  of  his  death.  Whicker 
V.  Hume.  366 


ENJOYMENT  IN  SPECIE. 
See  Perishable  Property. 

ENQUIRY. 

See  Equitable  Mortgage. 
Fraudulent  Convbtance. 

EQUITABLE  ASSIGNMENT. 

An  officer,  on  the  sale  of  his  com- 
mission, wrote  to  his  army  agents, 
directing  them  to  pay  the  balanced 
received  to  A,  JB.,  a  creditor.  The 
letter  was  delivered  to  them,  and 
they  authorised  A,  B,  to  draw  for 
408/.  the  next  month,  when  the 
vacancy  would  be  filled  up.  Held, 

that 
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that  this  constituted  a  valid  equi- 
table assignment      L*Esirange  v 
L' Estrange* 


281 


EQUITABLE  MORTGAGE. 

The  mere  production  by  a  bond 
creditor  of  the  title-deeds  to  the 
obh'gor's  real  estate^  without  ex- 
planation, neither  constitutes  an 
equitable  mortgage,  nor  a  suffi- 
cient ground  for  an  enquiry  be- 
fore the  Master.  Chapman  v. 
Chapman*  Page  308 

EQUITABLE  WASTE. 
See  Waste. 

EVIDENCE. 
See  Equitable  Mortoaob. 

MoRTOAOEy    1. 

Parties,  1. 

EXCEPTION& 

Exceptions  for  insufficiency  were 
heard  before  the  court  in  the  first 
instance,  under  Sir  G.  Turner*s 
Act,  the  costs  of  those  allowed  were 
set  off  against  those  disallowed. 
WiUis  V.  Childe.  454 

See  Discovery,  1. 

EXECUTORS. 

By  a  deed  of  settlement  of  a  public 
company,  it  was  provided,  that 
the  company  was  to  continue  40 
years  :  — "  that  the  shares  of  de- 
ceased proprietors  should  belong 
to  their  personal  representatives'' 
but  that  executors  should  never 


be  deemed  proprietors  until  they 
should  be  duly  admitted  proprie- 
tors, on  the  approval  by  the  di- 
rectors, and  had  executed  the 
deed  &c.,  *'and  then,  but  not 
before/'  they  were  to  become 
proprietors,  and  entitled  to  re- 
ceive the  dividends.  Held,  that 
upon  the  death  of  a  proprietor, 
his  estate  continued  liable,  until  a 
new  personal  liability  had  been 
created  pursuant  to  the  deed.  In 
re  the  Northern  Coal  Mining  Com- 
pany (Blakeley'i  Case).  Page  133 

See  Imtbrsst,  !• 

EXONERATION. 

A  testator  charged  his  freehold  here- 
ditaments and  money  in  the  funds 
with  an  annuity  due  from  him  on 
bond  to  A.f  and,  subject  to  the 
payment  of  the  said  annuity,  he 
devised  and  bequeathed  the  same 
to  B,  He  then  gave  the  residue 
of  his  real  and  personal  estate, 
**  subject  as  to  his  personal  estate 
to  the  payment  of  his  debts  and 
legacies,"  to  C  Held,  that  the 
general  personal  estate  was  not 
exonerated  from  the  payment  of 

this  annuity.     Quennell  v.  Turner. 

240 


FEME  COVERT. 

A  Defendant  cannot  act  as  next 
friend  of  a  Plaintiff  ^mff  covert. 
Payne  r.  Little.  114 

FORE- 
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FORECLOSURE. 
See  Mortgage. 

FORFEITURE. 
See  Railway,  7. 

FORMA  PAUPERIS. 

A  claimant  allowed  to  proceed  in 

Jhnd  pauperis  under  the  Trustee 

Relief  Act.    In  re  Money.      109 

FRAUD. 

An  old  woman  was  induced,  without 
consideration,  to  transfer  her  stock 
into  the  name  of  another,  who,  by 
his  answer,  swore,  that  there  had 
been  a  gift  of  it  to  him,  subject  to 
a  trust  for  the  transferror,  for  life. 
An  injunction  to  restrain  the 
transfer  and  receipt  of  the  di- 
vidends was  continued.  CuHance 
V.  Cunningham.  Pago  363 

See  Trade  Marks. 

FRAUDULENT  CONVEYANCE. 

A  testator  had  transfered  property 
into  the  names  of  his  sons.  Held^ 
that  they  were  adyancements,  but 
there  being  doubts  as  to  his 
solvency  at  the  time  inquiries  were 
directed  on  the  point.  Christy  v. 
Courtenay.  96 

FURTHER  DIRECTIONS. 

By  his  will  the  testator  give  his 
widow  a  life  interest  in  his  per- 
sonal estate,  which  consisted 
partly  of  leasehold  and  long 
annuities,  the  income  of  which  the 
widow  enjoyed.    A  bill  was  filed 


by  the  remainderman  against  the 
widow  (who  was  an  executrix) 
and  the  other  executors^  raising 
no  question  as  to  the  enjoyment 
in  specie.  At  the  hearing,  it 
was  determined,  that  the  widow 
was  not  entitled  to  enjoy  the  long 
annuities  in  specie,  but  nothing 
was  determined  as  to  the  lease- 
holds, and  accounts  were  di- 
rected:—  Held,  that  the  widow 
could  not,  on  further  directions, 
be  charged  with  the  excess  of  the 
rents  of  the  leaseholds  beyond 
the  income  arising  from  the  fund 
which  would  have  been  produced 
by  their  sale.  Morgan  v.  Morgan 
Page  441. 

See  Perishable  Property,  2. 


GENERAL  ORDERS. 
29th   Order  of  May^   1845. 

SUBP(ENA. 

68th   Order  of   May,   1845. 
Amendment,  1. 


Set 


See 


GIFT. 

See  Fraud. 

Fraudulent  Conveyance. 
Savings  Bank. 


HUSBAND  AND  WIFE. 

Husband  and  wife  made  an  assign- 

ment  of  the  wife's  interest  in  a 

rcvcr- 
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reversionary  fund,  which  after- 
wards fell  into  possession.  It  was 
mutually  imputed  and  not  denied, 
that  they  were  both  living  sepa- 
rate and  in  adultery.  Held,  that 
the  wife  was  entitled  to  a  settle- 
ment out  of  the  fund.  Greedy 
V.  Lavender*  Page  62 

See  Misjoinder. 


IMPERTINENCE. 

Matter  ought  not  at  the  commence- 
ment of  a  suit  to  be  treated  as 
impertinent,  which  may  at  the 
hearing  be  found  relevant.  Reeves 
V.  Baker.  436 


INFANT. 
See  Mortgage,  2. 

INJUNCTION. 

1.  A  Railway  communicated  with  a 
river,  upon  the  banks  of  which 
the  company  were  empowered  to 
erect  wharfs  &c.  and  take  tolls. 
The  navigation  of  the  river  having 
become  deteriorated,  the  company 
were  about  to  support  a  bill  for 
improving  it.  An  injunction  was 
granted  to  restrain  the  application 
of  the  funds  of  the  company  to- 
wards that  object.  Munt  v.  The 
Shrevoshury  and  Chester  Railwai^ 
Company.  I 

Vol.  XIII. 


2.  It  has  not  been  yet  settled  to  what 
extent,  or  subject  to  what  parti- 
cular limitations,  the  jurisdiction 
of  the  Court  ought  to  be  exercised 
in  preventing  or  checking  the  er- 
roneous conduct  of  corporations 
created  by  act  of  parliament  for 
public  purposes;  but  the  classes 
of  cases  in  which  this  Court  has 
been  called  on  to  interfere,  arise 
from  a  combination,  1.  of  acts 
illegal  as  to  the  public;  2.  breaches 
of  contract  with  the  subscribers  ; 
and  3.  acts  incapable  of  being 
rectified  by  the  shareholders  them- 
selves, in  the  exercise  of  their  own 
powers.  Browne  v.  The  Mon* 
mouihshire  Railway  and  Canal 
Company.  Page  32 

3.  Where  there  has  been  great  de- 
lay, the  Court  will  not,  on  the  eve 
of  trial  extend  the  common  in- 
junction. JBewley  v.  Hancock.  75 

4.  Where  the  common  injunction  is 
dissolved  with  respect  to  two  out 
of  three  Plaintiffs  at  law,  it  is  a 
contempt  of  Court  for  the  three 
afterwards  to  go  on  with  the  ac- 
tion.    Money  v.  Jordan.  229 

5.  An  order  nisi  to  dissolve  the 
common  injunction  was  obtained 
by  two  out  of  three  co-Plaintiffs 
at  law,  and  made  absolute  gene- 
rally, and  not  as  to  the  two  only. 
Held,  that  they  were  not  guilty  of 
a  contempt  by  afterwards  pro- 
ceeding in  the  names  of  the  three; 
but  the  order  was  afterwards  va- 
ried, and  the  Plaintiff*,  who  had 
been  arrested  in  the  meanwhile, was 
set  at  liberty  on  undertaking  to 

K  k  confess 
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confess  judgment,  in  order  that 
he  might  not  afterwards  say,  that 
the  judgment  had  been  satisfied 
by  the  execution.  Money  v.  Jor^ 
dan.  Page  229 

6.  Generally,  where  a  common  in- 
junction issues  against  several 
Plainti£&  at  law,  it  will  not  be  dis- 
solved until  all  their  answers  come 
in;  but  there  are  exceptions  to 
the  rule.  The  practice  in  such 
cases  stated.  Ibid, 

7.  On  an  application  for  an  injunc- 
tion to  restrain  an  alleged  irrepa- 
rable injury,  by  taking  away  stones 
from  the  sea  shore,  the  Court,  con- 
sidering that  the  Plaintiff  was  most 
likely  to  suffer  by  its  non-interfer- 
ence, granted  the  injunction  ;  and 
although  the  Plaintiff's  title  was 
purely  legal,  and  was  not  clearly 
made  out,  it  refused  to  put  him 
on  the  terms  of  bringing  an  action 
to  try  it,  but  merely  gave  him 
liberty  so  to  do.     Clowes  v.  Beck, 

347 

8.  Where  a  special  injunction  has 
been  obtained  on  affidavits,  and 
on  the  answer  coming  in,  the  De- 
fendant moves  to  dissolve,  such 
affidavits  may  be  used  against  the 
answer.    Cusiance  v.  Cunningham. 

363 

See  Fraud. 

Lands    Clauses    Consoli- 
dation Act. 
Railway,  5.  17.  18. 
Receiver,  1.. 
Schoolmaster,  1,  2. 
Trade  Marks. 
Turnpike  Trust. 


INSUFFICIENCY. 
S^ff  Discovert,  1. 


INTEREST. 

1.  A  bill,  mstituted  by  a  testator, 
was  revived  by  his  executors,  and 
was  afterwards  dismissed  with 
costs,  to  be  paid  by  the  executors, 
and  retained  out  of  the  assets. 
The  state  of  the  assets  required 
the  executors  to  pay  a  consider- 
able sum  out  of  their  own  monies. 
Held,  that  they  were  not  entitled 
to  interest  thereon.  JLewis  t. 
Lewis.  Page  82 

2.  A  purchase  was  to  be  completed 
on  a  given  day,  when  the  pur- 
chaser was  to  have  possession^ 
and  it  was  provided,  ''that  if, 
from  any  cause  whatever,"  the 
purchase  money  should  not  be 
then  paid,  the  purchaser  should 
pay  interest.  A  delay  of  six 
months  occurred  from  the  default 
of  the  vendor  in  not  furnishing 
proper  abstracts.  Held,  that  the 
purchaser  must  pay  interest,  un- 
less he  gave  up  the  rent,  during 
that  period.     Cowpe  ▼.  BakeweU. 

421 

See  Taxation,  6. 

IRREGULARITY. 

One  notice  of  motion  to  confirm  the 
Master's  report  of  best  purchaser, 
and  to  pay  the  purchase  money 
into  Court,  is  irregular.  DujffUld 
V.  Elvoes.  85 

ISSUE. 
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ISSUE,  TRIAL  OF, 
See  Talks. 


JURISDICTION. 

See  Lunatic. 
Master,  L 
Prohibition. 
Railway,  3. 
Winding-up  Act,  3. 


LANDS    CLAUSES    CONSOLI- 
DATION  ACT. 

A  coal  merchant,  alleging  that  he 
was  '*  injuriously  affected"  incon- 
sequence of  his  business  being  im- 
peded by  the  erection,  by  a  Com- 
pany, of  a  coffer-dam  in  a  public 
harbour,  gave  notice  of  arbitration 
under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act. 
Lord  LangdaUy  on  the  authority 
of  the  London  and  North  Western 
Railvoay  Company  v.  Smithy  re- 
strained the  proceedings^  but  the 
injunction  was  dissolved  by  the 
Lords  Justices.  The  Sutton  Har-. 
hour  Improvement  Company  v. 
Hitchens.  Page  408 

LEASE. 

A  testator  covenanted  for  a  per- 
petual renewal  of  a  lease :  Held, 
that  the  proper  form  of  lease  to 
be  granted  by  trustees  was  a  de- 
mise for  the  new  term,  reciting 


the  original  covenant  by  the  tes- 
tator. The  Copper  Mining  Com* 
pany  v.  Beach.  Page  478 

See  Renewal. 


LEGAL  ESTATE. 

The  legal  estate  was  presumed  to 
be  vested  in  the  persons  to  whom 
it  was  purported  to  be  conveyed, 
notwithstanding  some  irregulari- 
ties. Attorney-General  v.  Dal' 
ton.  141 


LEGAL  RIGHT. 
See  Injunction,  7. 

LONG  ANNUniES. 

See  Further  Directions. 
Perishable  Property,  1. 

LUNATIC. 

Order  made  by  the  Master  of  the 
Rolls,  directing  the  dividends  of  a 
sum  in  Courts  belonging  to  a  per- 
son of  unsound  mind,  though  not 
so  found  by  inquisition,  to  be  paid 
to  her  father  for  her  maintenance. 
In  re  Berry*  ^53 


MASTER. 

1.  After  a  report  has  been  confirmed, 

the  Master  has  no  authority  to 

Kk  2  correct 
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correct  even  clerical  errors  there- 
in ;  but  it  may  be  done  with  the 
authority  of  the  Court.  Richard' 
son  V.  Ward.  Page  110 

2.  Course  of  proceedings  in  such 
cases.    JRfid, 


MASTER'S  REPORT. 

Error  in  a  Master's  report,  which  liad 
been  continued  in  the  decree, 
whereby  sums  in  Irish  currency 
had  been  treated  as  English 
money,  corrected  upon  petition. 
Ellis  V.  Maxwell.  287 


MISJOINDER. 

A  bill  was  filed  by  husband  and  wife 
partly  in  respect  of  the  wife's 
separate  estate ;  but  she  sued  by 
her  next  friend.  An  objection  for 
misjoinder  was  overruled.  Med- 
dower  oft  V.  Campbell.  184 


MISNOMER. 

In  a  bill,  filed  by  J.  H.  H.  C,  com- 
monly called  Viscount  ^^  Alford^** 
he  was  by  mistake  called  **  Alfred^ 
a  plea  of  misnomer  was  overruled, 
with  costs.     Cusi  V.  Southee,  435 


MORTGAGE. 

1.  On  a  bill  by  first  mortgagee  against 
mortgagor  and  second  mortgagee, 
the  Plaintiff  should  prove  the 
second  mortgage,  otherwise  he 
can  only  take  an  inquiry  at  the 


first  hearing.     Guardner  ▼•  Bou' 
cher.  Page  68 

2.  Even  in  the  case  of  infants,  the 
Court  will  only  extend  the  time 
for  payment  of  the  mortgage 
money,  upon  the  terms  of  imme- 
diate payment  of  the  interest  and 
costs.     Coombe  Y.  Stewarts      111 

See  Equitabls  Mortgage. 

MOTION. 
One  notice  of  motion  to  confirm  the 
Ma8ter*8  report  of  best  purchaser, 
and  to  pay  the  purchase-money 
into  Court,  is  irregular.  Ihtffield 
V.  Elwes.  85 

See  Injunction,  I. 


NEGOTIATION. 
See  Surprise. 

NEXT  FRIEND. 

A  Defendant  cannot  act  as  next 
friend  of  a  Plaintiff^biie  covert. 
Payne  v.  Little.  114 


OFHCER. 
See  Equitable  Assignment, 


I 


PARENT 
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PARENT  AND  CHILD. 

WheD  a  father  purchase*  property 
with  his  own  money,  and  takes  a 
conveyance  in  the  name  of  hit  son, 
the  Jaw  presumes  it  to  be  an  ad- 
vancement for  the  son,  and  not  a 
trust  for  the  father.  Those  who 
allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for 
that  purpose  consists  mainly,  ifi 
not  exclusively,  of  contempora- 
neous circumstances.  Chrittt/  v. 
Courttaajf.  Page  96 

See  Fbauddlknt  Convktance. 

PARISH. 

1.  The  right  of  selecting  new  trus- 
tees of  a  parish  charity  held  to 
belong  to  the  ratepayers  in  vestry, 
and  not  to  the  surviving  trustees. 
Aitomey-Genercd  v.  Dalton.      HI 

2.  In  1671|  an  estate  was  purchased 
out  of  parish  funds,  and  was  con- 
veyed to  the  rector,  church- 
wardens, and  twelve  parishioners, 
for  the  relief  of  the  poor  inhabit- 
ants.  The  deed  was  lost.  New 
trustees  were  appointed  by  deed, 
dated  in  1701,  which  recited  that 
the  deed  of  1671  provided,  that 
when  the  trustees  were  reduced 
to  five,  they  ^should  convey  the 
premises  to  themselves  and  eli 
other  parishioners.  In  1725, 1769, 
1782.  and  1806,  new  trustees  were 
appointed  by  the  psrishioners,  but 
.the  deeds  executed  in  1769,  1782, 
and  1806,  contained  a  proviso  that 
the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.  In 
1831  and  IS-IS  new  trustees  were 
appointed   by  the   old  trustees. 


Held,  upon  the  whole,  that  the 
last  appointments  were  invulid, 
and  that  the  right  of  nominating 
new  trustees  belong  to  the  pa- 
rishioners, and  not  to  the  sur- 
viving trustees.  AiloTneg-Gene- 
raly.  Dalton,  Page  141 

PARTIES. 

1.  A  Defendant  objected  to  a  suit 
for  want  of  parties  alleged  to  be 
interested  under  an  instrument 
not  proved.  The  objection  wns 
overruled,  and  a  decree  made 
reserving  their  rights.  Meddoiit- 
CTofiy.  Campbell.  184 

2.  A  Defendant  A.  B.  objected  that 
C.  D.  was  a  necessary  party,  A. 
B.'i  title  in  the  suit  being  dis- 
allowed, the  objection  was  also 
overruled.  Ibid. 

S.  Demurrer  for  want  of  parties 
overruled,  on  the  ground  of  the 
statements  in  the  bill,  as  to  his 
ignorance  of  the  changes  which 
had  taken  place  in  the  parties 
interested.  Zuluetav.  Vinenl.  215 

4.  An  estate  was  devised  to  A.  for 
life  without  impeachment  of  waste, 
with  remainder  to  his  issue  in  tail ; 
with  remainder  to  B.  for  life,  with- 
out impeachment,  &c.;  with  re- 
mainder to  his  issue  in  tail.  A  had 
no  issue,  and  his  assignees  having 
committed  equitable  waste,  it  was 
held  that  the  right  to  the  produce 
could  not  be  determined  until  the 
death  of  ^4.,  as  he  might  have  issue 
who   possibly  uould   be  emitlt;il 

i  to  an  interest  in  such  produce. 
Lushittgton  v.  Boldero.  418 

See  Misjoinder. 

Kk  3      PARTNERS 
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PARTNERS. 
•S^ee  Release. 

PAUPER. 
A  claimant  allowed  to  proceed  tn 
Jbrmd  pauperis  under  the  Trustee 
Relief  Act.    Jn  re  Money. 

Page  107 

PAYMENT  INTO  COURT. 
A  Plaintiff  cannot,  alYer  decree,  ob- 
tain  an  order  for  the  Defendant  to 
pay  money  into  Court  upon  ad- 
miuions  contained  in  \\\i  answer. 
He  must  proceed  on  the  examina- 
tion or  report.     Wright  v.  Luket. 
107, 
See  Accouhtamt  General. 

PAYMENT  OUT  OF  COURT. 
See  Costs,  2. 
Lunatic. 

PERISHABLE  PROPERTY. 
I.  A  testator  possessed  of  suras  in 
various  stocks  and  of  long  an* 
nuities,  gave  certain  speciflc  and 
general  stock  legacies;  "and  ai 
to  all  the  rest,  residue,  and  re' 
maindcr  of  his  estate,"  he  gave  to 
his  widow  for  life.  And  after  her 
decease  he  bequeathed  "it" 
follows:  —  He  then  gave  variouE 
general  stock  legacies,  and  what- 
ever then  might  be  remaining, 
afler  the  above  mentioned  divi- 
sions had  been  made,  he  gave  to 
the  Plaintiff's.  Held,  that  the 
widow  wan  not  entitled  to  enjoy 
the  long  annuities  in  specie.  Lich- 
Jidd  V.  Baker.  447 


^  A  tenant  for  life  wa«  wrongrully 
permitted  to  enjoy  a  perishable 
property  tn  tpecie.  The  executor 
died,  and  the  tenant  for  life  then 
proved  the  will,  and  continued  to 
receive  the  income.  On  a  bill 
against  the  representatives  of  the 
executor  and  the  tenant  for  life, 
which  contained  no  special  charge, 
and  aAer  the  common  decree : 
Held,  that  in  such  a  suit,  a  legatee 
could  not  be  made  to  refund  over- 
payments voluntarily  made  by  the 
executor;  and,  secondly,  that  the 
tenant  for  life  must  account  for 
the  surplus  income  received  by 
her  after  she  had  proved  the  wilt, 
but  not  for  that  received  before. 
Lichfield  v.  Baker.  Page  M7 

See  FORTBER  DlIlBCTtONS 

PLEA. 

See  MisNoMsa. 

PLEADING. 

5«  Costs,  1. 
Demurrer,  2. 
Misjoinder. 
Misnomer. 
mortoaoe,  1. 
Parties,  1.  3. 

Production  of  Documents. 
Specialty  Creditor. 

POWER. 
See  Schoolmaster,  1,  S. 

PRACTICE. 
See  Accountant  General. 
Contempt. 
Costs. 
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See  Cross  Bill. 

DiSCOYXRYy  %  3. 

Dismissal. 

Ihjunctioh. 

Master's  Report. 

Motion. 

Next  Friend. 

Payment  into  Court. 

Production  OF  Documents. 

Prohibition. 

Receiver,  S. 

Records. 

Revivor. 

Substituted  Service. 

Tales. 

Taxation. 

Time  to  Answer. 

Waste. 

Winding-up  Act,  4. 

PRESUMPTION. 
See  Legal  Estate. 

PRINCIPAL  AND  SURETY. 

Sureties  are  not  discharged  by 
giving  of  time  to  the  principal 
debtor  in  cases  where  the  remedies 
against  the  sureties  are  expressly 
reserved.     Omen  v.  Homan. 

Page  196 

PRIORITY. 
A  testator  empowered  his  trustees  to 
charge  his  estates  for  certain  pur- 
poses, and  he  devised  it  on  trusts 
for  A.  and  B.  The  charge  was 
raised,  and  became  vested  in  A.^ 
who  filed  a  bill  to  raise  the  charge, 
and  to  ascertain  the  rights  of  the 
parties    in    the    surplus.     Held, 


that  i4.*s  costs  of  suit  had  priority 
over  those  of  B,  Hotoard  v. 
Prince.  Page  72 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  A  Defendent  admitted  that  cer- 
tain documents  were  in  the  pos- 
session of  himself  and  W.  C.  his  co- 
executor,  and  that  others  were  in 
the  possession  of  their  joint  soli- 
citor. W.  C  not  being  a  party  to 
the  suit,  Held,  that  an  order  for 
production  could  not  be  made 
against  the  Defendant  on  such  an 
admission.     Morrell  v.  JVootten. 

10.5 

2.  Where  a  Defendant  has  in  his 
possession  documents  belonging 
to  his  client  or  cestui  que  trust,  a 
production  will  not  be  ordered  in 
their  absence  (per  Sir  L.  Shad- 
well).  But  where  an  action  at 
law  is  brouglit  by  a  trustee  by  the 
direction  and  for  the  benefit  of 
the  cestui  que  trusty  such  trustee 
is  bound  to  produce  all  the  docu- 
ments to  the  same  extent  as  if  he 
had  not  only  the  legal  but  also 
the  beneficial  interest.  (Per  Lord 
Lyndhurst).     Feto  v.  Guppy.  457 

3.  A  bill  of  discovery  was  filed  \\\ 
aid  of  a  defence  to  an  action  at 
law,  which,  at  the  hearing  of  the 
cause,  the  Plaintiff  had  liberty  to 
bring :  Held,  that  the  Defendant 
was  not  bound  to  produce  letters 
or  documents  relating  to  the  trial, 
written  preparatory  to  the  action 
at  law   or   the  suit.     Per  Lord 

K  k  4f  Lyndhurst 
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Lyndhurst  and  Sir  L.  SkadvieU. 
Feoj  V.  Guppy.  Page  *S7 

4.  Where,  at  the  hearing,  the  bill  ii 
retained,  and  liberty  is  given  to 
the  Plaintiff  to  establish  hia  right 
at  law,  it  is  not  the  practice  to 
direct,  by  the  order,  a  production 
or  books  anil  papers  in  the  parties' 
possession  relating  to  the  matters, 
nor  to  give  leave  to  the  Defendant 
to  file  a  bill  of  discovery  in  aid  of 
his  defence.  The  rule  is  the  same 
when  the  order  directs  certain  ad- 
missions to  be  made  on  points  not 
in  controversy,  but  it  is  different 
in  the  case  of  an  issue  being 
directed.     Per  Sir  C.  C.  Pepy*. 

Ibid. 

5.  A  Defendant  filled  the  character 
of  solicitor  only,  and  afterwards 
the  double  character  of  trustee 
and  solicitor  for  others :  Held, 
that  he  was  hound  to  produce  all 
the  documents  and  communica- 
tions between  him  and  his  client, 
except  those  which  had  taken 
place  pending  the  litigation.  Per 
Lord  Lyiidhurst.  Ibid. 

G.  A  bill  of  discovery  insisted  on  the 
inv.ilidity  ofa  patent, on  the  ground 
that  it  had  been  assigned  to  more 
than  five  persons,  and  prayed  a 
production  of  the  documents,  &c., 
"rclniinj;  to  the  matters  afore- 
edd  : "  Held,  that  the  Defendants 
were  bound  to  produce  those 
docunicnla  only  which  related  to 
that  point,  and  were  entitled  to 
Kpal  up  such  parts  as  related  to 
other  matters.  Per  Lord  Lynd- 
kursl.     Fea  v,  Citppy.  457 


PROHIBITION. 

Writ  of  prohibition  gainst  a  County 
Court  Judge,  granted  in  the  Vaca- 
tion by  the  Master  of  the  Rolls. 
Jurisdiction  was  afterwards  given 
to  any  coiumon  law  Judge  to 
grant  such  a  prohibition  in  the 
vacation.  See  13  &  14  Vict.  c.  61. 
t.  22.  Wrigki  T.  CatltU.    Page  81 

PUBUC  COMPANY. 

Sm  Railway. 

WiHDiHO-up  Act. 

PUBLIC  WRONG. 
A'PIaintiff  sued,  as  one  of  the  pub- 
lic, to  restrain  a  railway  com- 
pany from  closing  it.  Held,  that 
such  a  suit  could  not  be  main- 
tained. Thome  r.  The  Too,  Vale 
RaUviay  and  Dock  Companj/.     ]  0 

See  Railway,  10. 

RAILWAY. 

1.  A  railway  communicated  with  a 
river,  upon  the  banks  of  which 
the  company  were  empowered  to 
erect  wharfs  &c.  and  take  tolls. 
The  navigation  of  the  river  having 
hecome  deteriorated,  the  company 
were  about  to  support  a  bill  for 
improving  it.  An  injunction  was 
granted  to  restrain  the  applica- 
tion of  the  funds  of  the  company 
towards  that  object.  Muni  v.  TAe 
Shrewsbury  and  Chester  Railvay 
Company.  1 

2.  Companies havingfundsforobjects 

which 
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which  are  distinctly  defined  by 
Act  of  Parliament,  cannot  be  al- 
lowed to  apply  them  to  any  other 
purpose  whatever,  however  ad- 
vantageous or  profitable  that  pur- 
pose may  appear  to  be  to  the 
Company,  or  to  the  individual 
members  of  the  Company*  Munt 
V.  The  Shretjosbury  and  Chester 
Railway  Company.  Page  1 

3.  A  Plaintiff  sued,  as  one  of  the 
public,  to  restrain  a  railway  com- 
pany from  closing  it.  Held,  that 
such  a  suit  could  not  be  main- 
tained. Thome  v.  The  Taw  Vale 
Railway  and  Dock  Company.     10 

4.  Upon  the  construction  of  a  con- 
tract between  an  individual  and  a 
railway  company,  held  that  no- 
thing had  taken  place  which  could 
give  him  a  right  to  use  horses,  as 
the  moving  power,  against  the  will 
and  consent  of  the  company.  Ibid, 

5*  It  appeared  very  probable,  that 
at  the  time  of  the  filing  of  the  bill, 
a  company,  which  was  authorised 
to  make  150  miles  of  railway,  in- 
tended to  complete  twenty-three 
miles  only,  and  abandon  the  rest. 
Upon  a  motion  to  restrain  them, 
it  appeared  that  the  company  had 
since  abandoned  the  whole.  The 
Court  was  of  opinion,  that  if  the 
case  had  remained  as  it  was  at 
the  time  of  the  filing  of  the  bill, 
the  Plaintiff  would  have  been 
entitled  to  the  injunction,  but 
refused  it,  on  the  ground  of  the 
alteration  in  the  existing  circum- 
stances, and  gave  no  costs.  Logan 
V.  The  Earl  of  Couriown,  22 

6.  It  is  improper  and  wrong  for 
railway  companies  to  embark  their 


funds  in  other  railway  under- 
takings; and  they  have  no  right 
to  engage  or  pledge  their  funds 
or  entangle  their  affairs  in  unau- 
thorised transactions,  upon  the 
speculation  that  they  may  obtain 
Parliamentary  authority  for  doing 
acts  which  are  beyond  their  powers 
at  the  time  when  they  are  done. 
Logan  V.  The  Earl  of  Courtown. 

Page  22 

7.  Motion  to  restrain  a  company 
from  declaring  a  forfeiture  of 
shares,  by  reason  of  the  non- 
payment of  calls  alleged  to  be 
made  for  illegal  purposes,  refused, 
although  it  appeared,  that  the  di- 
rectors had  conducted  the  pro- 
ceedings, in  many  particulars,  in 
a  very  improper  manner,  it  being 
sworn  that  money  was  wanted  to 
satisfy  existing  legal  obligations 
of  the  Company,  and  it  being  de- 
nied that  the  Company  sought  to 
enforce  the  calls  for  illegal  pur- 
poses. Uid. 

8.  It  has  not  been  yet  settled,  to 
what  extent  or  subject  to  what 
particular  limitations  the  jurisdic- 
tion of  the  Court  ought  to  be  ex- 
ercised, in  preventing  or  checking 
the  erroneous  conduct  of  Corpo- 
rations created  by  Act  of  Parlia- 
ment for  public  purposes  ;  but 
the  classes  of  cases  in  which  this 
Court  has  been  called  on  to  inter- 
fere, arise  from  a  combination,  1. 
of  acts  illegal  as  to  the  public ;  2. 
breaches  of  contract  with  the 
subscribers;  and  3.  acts  inca- 
pable of  being  rectified  by  the 
shareholders  themselves  in  the  ex- 
ercise of  their  own  powers.  Browne 

V.  The 
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V.   The    Monmouthshire  Raihmy 
and  Canal  Company,         Page  32 

9.  It  is  necessary  in  such  cases  to 
distinguish  between  the  duty  of 
the  governing  body  to  the  public 
and  that  to  their  shareholders.  Ibid. 

10.  After  the  expiration  of  the  time 
for  completing  a  railway,  which  by 
their  act  the  Company  were  "  re- 
quired" to  make,  a  bill  was  filed  by 
a  shareholder  seeking  to  restrain 
the  Company  from  making  any 
dividend,  until  the  whole  of  the 
works  had  been  completed.  A 
genera]  demurrer  was  allowed,  on 
the  ground  that  the  non-comple- 
tion being  a  public  wrong,  the 
Court  had  not  jurisdiction  to  in- 
terfere, and  that  the  misapplica- 
tion  of  the  income  was  the  subject 
of  internal  regulation.  Ibid. 

11.  This  Court  does  not  attempt  to 
direct  the  performance  of  all  the 
duties  which  the  governing  bodies 
of  such  Companies  owe  to  the 
shareholders;  but,  on  the  con- 
trary, leaves  to  the  Companies 
themselves  the  enforcement  of  all 
the  duties  arising  out  of  matters 
which  are  the  subject  of  internal 
management.  Ibid. 

12.  It  cannot  be  safely  said,  that 
in  no  case  whatever  Joint  Stock 
Companies  ought  to  be  allowed 
to  divide  any  proBts  or  receive 
any  tolls,  until  all  their  works 
have  been  completed.  Ibid, 

13.  Disapproval  of  the  practice  of 
filing  demurrers,  in  railway  cases, 
on  mere  formal  and  technical 
grounds.  Ibid. 

14.  In  a  Railway  Company  there 
were  two  classes  of  shareholders. 


A  general  meeting  authorised  the 
Directors  to  apply  to  Parliament 
for  an  Act  which  would  very  ma- 
terially alter  the  existing  rights 
and  interests  of  the  two  classes 
inter  se.  Held,  that  such  an  ap- 
plication was  not  a  breach  of 
trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too 
strictly  to  a  Railway  Company 
the  principles  admitted  to  be  ap- 
plicable to  private  partnerships, 
resting  on  private  contracts  un- 
connected with  public  duties  and 
interests,  and  capable  of  dissolu- 
tion. Stevens  t.  The  South  IJevon 
Railway  Company,  Page  48 

15.  Upon  the  application  of  a  share- 
holder of  one  of  such  two  classes, 
for  an  injunction  to  restrain  the 
application  to  Parliament,  and  the 
use  of  the  corporate  seal  and  the 
application  of  the  corporate  funds 
for  that  purpose,  the  Court  refused 
to  restrain  the  application  to  Par- 
liament, or  the  use  of  the  corpo- 
rate seal  for  that  purpose,  but 
restrained  the  application  of  the 
funds  and  monies  of  the  Company 
towards  the  payment  of  the  coKts. 

Ibid. 

16.  The  arbitrary  and  despotic 
powers  given  by  the  legislature  to 
public  companies  are  granted  in 
consideration  of  an  expected  public 
benefit;  and  such  Companies  must, 
therefore,  keep  within  the  limits  of 
their  powers.  Carlisle  v.  The  South 
Eastern  Railway  Company.      295 

17.  By  Act  of  Parliament,  railway 
A.  was  authorised  to  transfer  a 
portion  of  the  line  to  a  railway  B.^ 
with  power  for  railway  B.  to  raise 

new 
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new  shares  to  complete  it ;  and  it  { 
was  provided,  that  if,  af^er  transfer, 
the  transferred  line  should  not  be 
completed  within  three  years,  it 
should  not  be  lawful  for  railway 
B.  to  pay  any  dividend  until  the 
whole  railway  should  be  opened. 
The  three  years  having  expired, 
held  that  railway  B.  could  pay 
no  further  dividends  even  to  its 
original  shareholders  until  the 
branch  had  been  completed,  and 
they  were  restrained  by  injunction 
in  a  suit  by  one  shareholder  suing 
on  behalf  &c.  Carlisle  v.  The 
South  Eastern  Railvoay  Company. 

Page  295 
18.  The  Master  of  the  Rolls  re- 
strained the  payment  of  a  dividend 
declared  the  day  on  which  the 
bill  was  filed,  but  this  was  reversed 
by  the  Lord  Chancellor.  Ibid. 
See  Scrip  Shares. 

REAL  AND  PERSONAL 
ESTATE. 

See  Exoneration. 


RECEIVER. 

L  In  a  suit  relating  to  two  annuities 
secured  on  real  estate,  and  to 
which  the  grantor  was  not  a  party, 
a  Receiver  was  appointed  '<of  the 
incomes  of  the  out-standing  trust 
property  in  the  pleadings  men- 
tioned.** The  Receiver  entered 
and  continued  in  possession  of  the 
real  estate,  for  six  years.  The 
Court  refused  to  restrain  the 
grantor  by  injunction  from  dis- 
training on  the  tenants.  Croxio  v. 
Wood.  271 


2.  An  order  for  a  Receiver  ought  to 
state  distinctly,  on  the  face  of  if, 
over  what  property  the  Receiver 
is  appointed.     Crow  v.  Wood. 

Page  271 

3.  After  verdict,  but  before  judg- 
ment, the  Master  of  the  Rolls  ap- 
pointed a  Receiver  against  the 
party  in  possession,  an  order  nisi 
for  a  new  trial  being  pending ;  but 
the  Lord  Chancellor  reversed  the 
decision.   Bainbrigge  v.  Baddeley. 

S55 

4.  A  Sheriff  seized  the  goods  of  a 
tenant  of  lands,  over  which  a  Re- 
ceiver had  been  appointed.  He 
retained  half  a  year's  rent  and 
paid  over  the  balance  to  the 
judgment  creditor.  The  Receiver 
claimed  the  rent  and  the  Plaintiff 
brought  an  action  against  the 
Sheriff,  who  applied  to  the  Court 
for  protection  as  between  these 
adverse  claims.  The  Court  de- 
clined to  interfere.     Try  v.  Try. 

422 

RECORDS. 

Before  ordering  the  production  of 
original  records,  the  Court  re- 
quires it  to  be  shewn  that  the 
office  copies  will  not  be  sufficient. 
Anonymous.  420 

REFUNDING. 
See  Perishable  Property,  2. 

RELEASE. 

I.  A  banking  firm,  consisting  of  A.^ 
B.y  and  d^  were  indebted  to  the 
Plaintiff.      A.  died:— Held,  that 

the 
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the  estate  of  A,  was  not  released 
from  the  Piaintiff's  demand  by  his 
receipt  of  interest  from  the  sur- 
viving and  a  new  partner.  Harris 
'   T.FarmeU.  Page  403 

2.  A.  was  co-partner  with  J?.,  C> 
and  D.  as  banker,  and  was  partner 
in  another  banking  firm,  with  B. 
and  C  A.  died  and  E.  was  ad- 
mitted a  partner  in  the  first  bank 
alone.  The  two  firms  became 
bankrupt,  and  under  an  order  of 
the  Court,  the  estates  of  the  two 
firms  were  consolidated.  The 
riaintiff  (a  creditor  of  the  first 
bank  in  A.^s  life)  received  a  di- 
vidend out  of  the  consolidated 
estate :  —  Held  that  ^.'s  estate 
was  not  thereby  released.       Ibid. 

RENEWAL. 

A.  granted  a  lease  and  covenanted 
that  he  would  always,  at  any  time 
when  requested  by  the  lessees, 
&c.,  demise  the  premises  for  the 
further  term  of  thirty-one  years, 
in  which  new  lease  were  to  be 
contained  the  same  rents,  co- 
venants, articles,  clauses,  pro- 
visoes, and  agreements: — Held, 
that  this  amounted  to  a  covenant 
for  perpetual  renewal.  The  Copper 
Mining  Company  v.  Beach.     478 

See  Lease. 

REPORT. 

L  After  a  report  has  been  confirm- 
ed, the  Master  has  no  authoritv  to 
correct  even  clerical  errors  there- 
in ;  but  it  may  be  done  with  the 


authority  of  the  Court.  Richardson 
▼.  Ward.  Page  110 

2.  Course  of  proceedings  in  such 
cases.  Ibid. 

REVERSIONARY  INTEREST. 

Husband  and  wife  made  an  assign- 
ment of  the  wife*s  interest  in  a 
reversionary  fund,  which  after- 
wards fell  into  possession.  It  was 
mutually  imputed  and  not  denied, 
that  they  were  both  living  sepa- 
rate and  in  adultery.  Held,  that 
the  wife  was  entitled  to  a  settle- 
ment out  of  the  fund.  Greedy  v. 
Lavender.  62 

See  Vendor  and  Purchaser. 

REVIVOR. 

When  a  Defendant  dies,  his  execu- 
tors cannot  compel  the  Plaintiff  to 
revive,  or,  in  default,  have  the  bill 
dismissed.    Reeves  v.  Baker.     115 

ROAD. 
See  Turnpike  Trust. 


SAVINGS  BANK. 

A.  B,t  after  depositing  in  his  own 
name  in  a  savings  bank  to  the  full 
extent  allowed,  made  further  de- 
posits to  another  account  in  the 
name  of  himself  and  sister,  but 
nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament 
he  retained  a  control  over  the  fund. 
Held,  that  the  sister  was  not  en- 
titled, the  Court  thinking  that  the 

object 
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object  was  to  evade  the  act,  and 
not  to  create  a  trust  in  favour  of 
the  sister.     Field  v.  Lonsdale* 

Page  78 

SCANDAL. 

A  trustee  called  on  the  Defendant 
to  set  forth  whether,  for  the 
reasons  in  the  bill  stated,  or  some 
other  and  what  reasons,  he  was  not 
unable  to  execute  the  trusts,  **  or 
how  otherwise.**  The  Defendant, 
in  his  answer,  imputed  to  the  Plain- 
tiff's solicitor  needless  delay  in  ef- 
fecting a  proposed  compromise^his 
inducement  being  to  favour  another 
solicitor,  his  personal  friend.  Held, 
that  the  statement  was  not  scan- 
dalous.    Reeves  v.  Baker.        436 

SCHOOLMASTER. 

1.  Injunction  granted  to  restrain 
trustees  of  a  grammar  school  re- 
moving the  master.  JVillis  v 
ChUde.  117 

2.  By  a  scheme  of  the  Court  for  the 
regulation  of  a  grammar  school 
founded  by  King  Edward  VI.  au- 
thority was  given  to  the  trustees 
**upon  such  grounds  as  they  should, 
at  their  discretion,  in  the  due  ex- 
ercise and  execution  of  the  powers 
and  trusts  reposed  in  them,  deem 
ju8t/*  to  remove  the  master  at  one 
and  confirm  it  at  a  subsequent 
special  meeting.  The  trustees 
having  grounds  of  complaint 
against  the  master,  they,  without 
his  knowledge,  referred  the  matter 
to  a  committeci  who  investigated 


the  case  in  his  absence  and  without 
his  knowledge,  and  reported 
against  him.  The  trustees^  without 
communicating  the  report  or  hear- 
ing him,  confirmed  it  in  his  absence, 
and  resolved  to  remove  him ;  and 
they  summoned  a  second  meeting 
to  confirm  the  resolution.  The 
master  then  attended  and  was 
heard,  and  the  removal  was  con- 
firmed without  any  other  hearing 
or  inquiry  in  his  presence.  The 
Court  held,  first,  that  the  regula- 
tion did  not  confer  upon  the  trus- 
tees an  arbitrary  power  to  dismiss 
the  master,  upon  any  grounds 
which  they  might  deem  just,  free 
from  anycontroul  of  this  Court, 
and,  secondly,  that  the  Master 
had  had  no  proper  opportunity 
afforded  him  of  defending  himself 
— ^no  sufficient  means  of  explana- 
tion and  no  means  of  proving  his 
defence,  and,  on  motion,  the  trus* 
tees  were  restrained  from  enforcing 
the  dismissal  and  ejecting  the 
master.  fVUlisY.Childe.  Page  117 


SCRIP  SHARES. 

Held,  that  scrip  shares  were  not  in^^ 
alienable.  JEx  parte  JBagge.  Re 
The  Northern  Coal  Mining  Corn' 
pany,  162 

SEA  SHORE. 
See  Injunction,  7- 

SETTLEMENT. 

See  Husband  and  Wive. 

SHERIFF. 
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SHERIFF. 

A  Sheriff  seized  the  goods  of  a  tenant 
of  lands  over  ^which  a  Receiver 
had  been  appointed.  He  retained 
half  a  year's  rent  and  paid  over 
the  balance  to  the  judgment 
creditor.  The  Receiver  claimed 
the  rent,  and  the  Plaintiff  brought 
an  action  against  the  Sheriff,  who 
applied  to  the  Court  for  protec- 
tion as  between  these  adverse 
claims.  The  Court  declined  to 
interfere.     Try  v.  Try,  Page  422 

SOLICITOR  AND  CLIENT. 

L  A  solicitor  seeking  to  charge  a 
person  with  the  costs  of  legal  pro- 
ceedings, conducted  in  the  name 
of  another,  must  support  his  claim 
by  the  clearest  and  roost  un- 
equivocal evidence.     In  re  Clarke 

173 

2.  It  is  the   duty  of  a  solicitor  to 

keep  clear  and  distinct  accounts. 

Ibid. 
See  Production  of  Documents,  6. 
Substituted  Service. 
Taxation. 

SPECIALTY  CREDITOR. 

A  bond  creditor^  claiming  also  an 
equitable  mortgage  on  real  estate, 
filed  his  bill  for  foreclosure,  and 
in  aid,  for  the  administration  of 
the  personal  estate,  against  the 
executors  and  the  parties  entitled 
to  the  mortgaged  estate.  He 
failed  in  proof  of  the  equitable 
mortgage.  Held,  that  he  was  not, 
on  such  a  record,  entitled  to  a 


decree,  as  a  specialty  creditor, 
for  the  administration  of  the  real 
estate.       Chapman    v.  Chapman. 

Page  308 

SPECinC  PERFORMANCE. 

1.  The  Commissioners  of  Woods 
and  Forests  are  not,  under  the 
7  G.  4.  c,  77-»  entitled  to  sue  or 
liable  to  be  sued  for  the  specific 
performance  of  contracts  entered 
into  with  and  by  them.  Nurse  v. 
Lord  Seymour.  254 

2.  The  Commissioners  were  autho- 
rized, with  the  consent  of  the 
Lords  of  the  Treasury,  to  demise, 
or  previous  to  any  demise,  to  con* 
tract  to  demise.  The  bill  alleged 
that  the  Commissioners  having 
first  obtained  the  consent  re- 
quired, determined  to  demise,  and 
afterwards  contracted  to  demise 
to  the  Plaintiff,  and  prayed  a 
specific  performance.  Held,  on 
demurrer,  that  the  bill  could  not 
be  sustained.  Ibid. 

3.  A  suit  for  the  specific  perform- 
ance of  an  agreement  with  a  va- 
riation cannot  be  supported.  Jbid. 

STATUTE. 

7  Geo.  4.  c.  77.  See  Specific  Per- 
formance, 1. 

8  &  9  Vict.  c.  18.    See  Lands  Clau- 

ses Consolidation  Act. 
13  iS- 14  Vici.  c.  61.    See  County 
Court. 

SUBPOENA. 

A  Defendant,  out  of  tlie  jurisdic- 
tion, having   appeared   and    an- 
swered. 
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sweredy  the  bill  was  amended. 
The  subpcena  was  served  on  the 
Defendant's  solicitor^  but  who 
did  not  enter  an  appearance.  The 
Master  of  the  Rolls  declined  giv- 
ing liberty  to  the  Plaintiff  to  enter 
an  appearance  for  the  Defendant 
under  the  29th  Order  of  May 
ISi-S.     Zulueia  v.  Vinenl. 

Page  227 

SUBSTITUTED  SERVICE. 

1.  To  obtain  the  successive  orders 
(in  a  matter,  and  not  in  a  cause) 
upon  a  person  to  pay  a  sum  of 
money  to  a  party,  personal  ser- 
vice of  the  preceding  order,  and 
a  demand  and  refusal  must  be 
proved ;  but  where  the  party 
avoids  service,  the  Court  will  di- 
rect substituted  service,  and  dis- 
pense with  the  necessity  of  a  de- 
mand and  refusal.  In  Re  Mouri- 
lyan.  84 

2.  A  Defendant  who  had  appeared 
by  a  solicitor  in  the  original  suit, 
but  not  in  the  supplemental  suit, 
being  in  contempt,  went  to  reside 
abroad.  The  Court  ordered  that 
service  on  the  solicitor  of  the  pro- 
ceedings in  the  supplemental  suit 
should  be  good  service.  Scott  v. 
Wheeler.  239 

SUBSTITUTION. 

Bequest  to  H.  S.  for  life,  and  after 
her  decease  to  the  testator's  four 
brothers  and  sister,  "or  such  of 
them  as  should  be  then  living," 
equally.   And  in  case  any  of  them 


should  be  then  dead,  then  he 
bequeathed  the  deceased  child's 
share  to  the  children,  "  to  be  paid 
at  the  time  before  mentioned." 
The  brothers  and  sister  all  died 
in  the  lifetime  of  i/.  S.,  one  (A.  B,) 
having  had  no  children.  Held, 
that  the  representatives  of  A.  D. 
were  entitled  to  his  share,  and 
that  all  the  children  took,  whether 
living  at  the  death  of  i/.  S.  or  not. 
Matteri  v.  Scales.  Page  60 

See  Absoluts  Interest. 

SURPRISE. 

The  dates  of  the  proceedings  were 
as  follows :  action  SOth  of  June, 
declaration  12th  of  Julj/,  pica  6th 
of  Augustf  notice  of  trial  25tli  of 
November,  bill  filed  26th  of  No- 
vembeTy  motion  to  extend  injunc- 
tion 21st  of  January  following. 
The  motion  stood  over  for  an 
arrangement  without  prejudice, 
and  with  an  understanding  that 
the  answer  should  not  be  pressed 
for;  the  negociation  terminating 
on  the  7th  of  June,  and  the  motion 
was  renewed  on  the  19th  o^  June, 
the  trial  being  fixed  for  the  22nd. 
The  Court  thought,  that  if  the 
case  was  to  be  decided  as  on  the 
21st  of  January,  the  motion  ought 
to  be  refused ;  but  that,  as  matters 
now  stood,  the  Plaintiff  was  taken 
by  surprise,  and  the  motion  was 
granted.    Bewley  v.  Hancock.    73 


TALES. 
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TALES. 

Practice  as  to  praying  a  tal€s  upon 
the  trial  of  an  issue  directed  by 
the  Court  of  Chancery.  Ellis  v. 
Bowman.  Page  318 


TAXATION. 

1.  Upon  a  motion,  after  taxation, 
for  an  order  on  a  solicitor  to  pay 
the  amount  found  due  from  him, 
he  was  also  ordered  to  pay  the 
costs  of  the  application.  In  re 
Bainbrigge  108 

2.  A  gross  sum  was  paid  to  a  soli- 
citor in  discharge  of  his  claim ; 
but  no  bill  of  costs  was  delivered* 
Held,  that  the  client  was  entitled 
to  have  a  bill  of  costs  delivered. 
In  re  Blackmore.  In  re  Billing, 
In  re  Spike.  1 54 

3.  The  solicitor  of  trustees  and  ex- 
ecutors received  payment  of  his 
bill  of  costs  out  of  the  estate. 
Hpld  that  a  residuary  legatee  was 
entitled  to  have  a  copy  of  the  bill 
delivered  on  payment  of  the  costs 

of  it.  Ilfid, 

4.  The  Court,  notwithstanding  there 
was  not  such  pressure  or  such 
allegations  and  proof  of  over- 
charges as  have  been  usually  relied 
on  in  such  cases,  ordered  the 
taxation  of  a  solicitor's  bill  after 
payment.  Ibid, 

5.  Since  the  last  Solicitor's  Act,  items 
struck  out  of  a  solicitor's  bill  on 
taxation,  as  chargeable  against 
another  person,  must  be  taken  into 
account,  in  determining  the  costs 
of  the  taxation.    In  re  ClarL  173 


6.  Under  an  order  to  tax,  the  Master 
may  take  an  account  of  the  re- 
ceipts of  the  solicitor  on  account 
of  interest  received  by  him,  but 
he  cannot  charge  him  with  the 
profits  made  from  monies  of  his 
clients  in  his  hands.  In  re  Savery. 

Page  418 

TENANT  FOR  LIFE. 
A  testator  directed  his  real  estate 
to  be  sold,  ''immediately,  or  as 
soon  as  conveniently  might  be,** 
and  applied  in  aid  of  his  personal 
estate,  in  payment  of  his  debts; 
but  until  the  settlement  should  be 
made  as  after  directed,  the  rents 
were  to  be  applied  in  keeping 
down  the  mortgages,  and  the  re- 
sidue to  be  paid  to  the  persons 
entitled  under  the  settlement.  He 
then  directed  the  unsold  heredita- 
ments to  be  settled  on  A.  for  life, 
with  remainder  over.  The  testator 
was  greatly  indebted,  on   bonds, 
and  his  personal  estate  was  largely 
deficient.      More    than    a    year 
elapsed  before  the  sale  of  the  real 
estates.     Held,  that  the  interest 
on  all  the  debts  for  the  first  year 
was  payable  out  of  the  corpus  of 
the  real  estate,  but  that  the  tenant 
for  life  was  bound  to  keep  down 
the  subsequent  interest.    Greidey 
V.  The  Earl  of  Chesterfield.      288 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

See  Further  Directions. 
Tenant  for  Life. 
Perishable  Property. 

TIME 
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TIME  TO  ANSWER* 

1.  Bill  filed  9th  of  February^  time 
to  answer  expired  on  the  SOth  of 
March,  when  a  month's  time  was 
given.  A  second  application  for 
time  was  refiised  by  the  Master  on 
the  3rd  of  Mai/,  but,  on  appeal, 
three  weeks  were  given  by  the 
Court  on  the  22Dd  of  Mai/.  York 
and  North  Midland  Railvoay 
Company  v.  Hudson.        Page  69 

2.  On  applications  for  time  to 
answer,  it  must  be  considered, 
that  the  answer  is  necessary,  not 
only  for  giving  a  discovery  to  the 
Plaintiff,  but  to  enable  the  De- 
fendant to  state  the  nature  of  his 
defence  to  the  suit.  Ibid, 

3.  In  a  special  case,  the  time  for 
answering  was  enlarged  on  five 
successive  occasions.  Byng  v. 
Clark.  92 

4.  Upon  an  application  for  time  to 
answer,  the  Court  relies  on  the 
statement  of  Counsel,  as  to  the 
necessity  of  further  indulgence. 

Ibid. 

TITLE. 
See  Discovert,  1. 


TRADE  MARKS. 

The  Plaintiff  Thomas  Hollo^ay  sold 
a  medicine  as  *^  Hollotoays  pills." 
The  Defendant  Henry  Holhway 
commenced  selling  pills  as  ^*  H. 
Holhway  s  pills,"  but  in  boxes, 
&C.  similar  to  the  Plaintiff's,  and 
with  a  view  of  passing  off  his  pills 
as  the  Plaintiff's.     He  was  re- 

VOL.  XIII. 


strained  by  injunction.     HoUoway 
V.  HoUovjay.  209 

TRUST. 

See  Advancement. 
Schoolmaster. 

TRUSTEE. 

1,  The  right  of  selecting  new  trus- 
tees of  a  parish  charity  held  to 
belong  to  the  ratepayers  in  vestry, 
and  not  to  the  surviving  trustees. 
Attomey'General  v.  Dalion. 

Page  141 

2.  In  1671»  an  estate  was  purchased 
out  of  parish  funds,  and  was  con- 
veyed   to    the    rector,    church- 
wardens, and  twelve  parishioners, 
for  the  relief  of  the  poor  inha- 
bitants. The  deed  was  lost.   New 
trustees  were  appointed  by  deed, 
dated  in  1701, which  recited  that  the 
deed  of  1671  provided^  that  when 
the  trustees  were  reduced  to  five, 
they  should  convey  the  premises 
to  themselves  and  eleven  jother 
parishioners.  In  1725, 1769, 1782, 
and  1806,  new  trustees  were  ap- 
pointed by  the  parishioners,  but 
the  deeds  executed  in  1769, 1782, 
and  1806,  contained  a  proviso  that 
the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.    In 
1831  and  1842  new  trustees  were 
appointed  by  the    old    trustees. 
Held,  upon  the  whole,  that  the 
last  appointments  were    invalid, 
and  that  the  right  of  nominating 
new  trustees  belonged  to  the  pa- 
rishioners, and  not  to  the  surviving 
trustees.  Ibid^ 

L I  See  Breach 
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See  Breach  of  Trust. 
Costs,  4. 
Turnpike  Trust. 

Voluntary  Gipt. 

TUNNEL. 

See  Turnpike  Trust, 

TURNPIKE  TRUST. 

Tlie  trustees  of  a  turnpike  road 
which  passed  over  a  hill,  were 
empowered  to  lower  it  when  ne- 
cessary. They  applied  to  restrain 
an  adjoining  freeholder  from 
making  a  tunnel  under  the  road, 
on  the  ground  that  it  would  ob- 
struct the  future  improvement  of 
the  road.  The  Court,  however, 
held,  that  it  had  no  authority  to 
interfere,  and  refused  the  applica- 
tion.    Cunliffe  y.  JVhaUey.      411 


UNDUE  INFLUENCE. 

See  Fraud. 


VENDOR  AND  PURCHASER. 

A  purchaser  under  the  court  of  a 
reversionary  interest  having  made 
default  in  completing,  a  resale  was 
ordered,  and  the  purchaser  was 
to  make  good  any  deficiency. 
Before  such  resale^  it  was  disco- 
vered, that  the  reversionary  in- 
terest had  previously  fallen  into 
possession,  the  Court  gave  the 
purchaser  four  days  to  complete 


his  purchase.    Robertson  v.  Skel- 
ton.  Page  91 

See  Interest,  2. 
Motion. 
Specific  Performance. 

VISITOR. 
See  Schoolmaster. 

VOLUNTARY  CONVEYANCE. 

A  testator  had  transferred  property 
into  the  names  of  his  sons.  Held, 
that  they  were  advancements; 
but  there  being  doubts  as  to  his 
solvency  at  the  time,  inquiries 
were  directed  on  the  point. 
Christy  v.  Courtenay.  96 

See  Voluntary  Gift. 
Savings  Bank. 

VOLUNTARY  GIFT. 

A.  B,9  after  depositing  in  his  own 
name  in  a  savings  bank  to  the  full 
extent  allowed,  made  further  de- 
posits to  another  account  in  the 
name  of  himself  and  sister,  but 
nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament 
he  retained  a  control  over  the 
fund.  Held,  that  the  sister  was 
not  entitled,  the  Court  thinking 
that  the  object  was  to  evade  the 
act,  and  not  to  create  a  trust  in 
favour  of  the  sister.  J'ield  v. 
Lonsdale*  78 

See  Voluntary  Conveyance. 


WASTE. 

An  estate  was  devised  to  A,  for  life 
without    impeachment  of  waste, 

with 
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with  remainder  to  his  issue  in  tail ; 
with  remainder  to  B.  for  life  with- 
out impeachment,  &c.;  with  re- 
mainder to  his  issue  in  tail.  A. 
had  no  issue,  and  his  assignees 
having  committed  equitable  waste, 
it  was  held,  that  the  right  to  the 
produce  could  not  be  determined 
until  the  death  of  ^^  as  he  might 
have  issue  who  possibly  would  be 
entitled  to  an  interest  in  such 
produce.    Lushington  v.  Boldero. 

Page  418 


WILL. 

1.  Bequest  to  //.  S.  for  life,  and 
after  her  decease,  to  the  testator's 
four  brothers  and  sister,  **  or  such 
of  them  as  should  be  then  living" 
equally.  And  in  case  any  of  them 
should  be  then  dead,  then  he 
bequeathed  the  deceased  child's 
share  to  the  children,  *'  to  be  paid 
at  the  time  before  mentioned.*' 
The  brothers  and  sifter  all  died 
in  the  lifetime  of  //.  S.,  one  (A.B,) 
having  had  no  children.  Held, 
that  the  representatives  of  A,  B. 
were  entitled  to  his  share,  and 
that  all  the  children  took^  whether 
living  at  the  death  of  i/.  S,  or 
not.     Masters  v.  Scales,  60 

2.  A  testator  charged  all  the 
'*  monies  standing  in  his  name  in 
the  public  funds"  with  the  pay- 
ment of  an  annuity.  He  had  no 
money  standing  in  his  own  name, 
but  he  was  entitled  to  interests 
in  funds  standing  in  the  names 
of  trustees.     Held,  that  such  in- 


terests were    charged   with    the 
annuity.  Quennell  v.  Turner. 

Page  240 

See  Exoneration. 
Tenant  for  Life. 


WINDING-UP  ACT. 

1.  By  a  deed  of  settlement  of  a 
public  company,  it  was  provided, 
that  the  Company  was  to  continue 
forty  years: — that  the  shares  of 
deceased  proprietors  should  be- 
long to  their  personal  representa- 
tives ;  but  that  executors  should 
never  be  deemed  proprietors  until 
they  should  be  duly  admitted  pro- 
prietors, on  the  approval  by  the 
directors,  and  had  executed  the 
deed,  &c.,  "  and  then,  but  not  be- 
fore," they  were  to  become  pro- 
prietors, and  entitled  to  receive 
the  dividends.  Held,  that  upon 
the  death  of  a  proprietor,  his 
estate  continued  liable^  until  a 
new  personal  liability  had  been 
created  pursuant  to  the  deed. 
In  re  The  Northern  Coal  Mining 
Company  {Blakelet/^s  Case.)     133 

2.  By  the  deed  of  settlement  of  a 
public  Company,  the  Directors 
had  a  power  of  pre-emption  of 
shares,  at  a  price  to  be  ascertained 
from  the  last  sales  appearing  in 
**  the  transfer  register  book,"  and 
then,  **  but  not  before,"  all  future 
liabilities  of  the  vendors  were  to 
cease.  In  1840,  the  Directors 
purchased  of  A.  B.  a  number  of 
scrip  shares,  but  having  kept  no 

such 
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such  booky  the  specific  directions 
were  not  and  could  not  be  fol- 
lowed. The  Company  was  after- 
wards wound  up,  when  it  was 
sought  to  charge  A.  jB»hb  a  con- 
tributory,  but  held,  that  the  Com- 
pany was  not  entitled  to  treat  the 
transaction  as  void,  by  reason  of 
the  non-observance  of  the  forms, 
which  their  own  irregularity  and 
neglect  had  made  it  impossible 
to  observe*  Re  The  Northern 
Coal  Mining  Company.  Ex  parte 
Bagge.  Page  162 

S.  Where  in  the  course  of  winding 
up  a  legal  claim  is  made  against 


the  Company,  it  is  not  imperative 
on  the  Court  to  decide  it,  but  it 
may,  without  the  assent  of  the 
claimant,  require  him  to  establish 
his  claim  at  law.  Re  the  Nortuich 
Yam  Co.  Page  426 

4.  An  advertisement  under  the  Joint 
Stock  Companies  Act  stated,  that 
the  petition  would  be  heard  on 
Saturday  the  20th  of  Decetnber. 
The  20th  being  on  a  Thursday^ 
the  Court  would  not  hear  the 
petition,  but  required  fresh  no- 
tices to  be  given.  In  re  the  Joint 
Stock  Companies  Winding-up  Act. 

434 
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